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I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission for consideration of 11 applications filed on October 15, 2010 by the Regional Transportation District (RTD), requesting authority to alter at-grade crossings along RTD’s West Corridor Light Rail Project (West Corridor Project) in the City of Lakewood and the City and County of Denver, and to operate those 11 crossings without audible warnings at the crossings.

2. The Commission gave public notice of the above applications on October 26, 2010 and established a 30-day intervention period.  Due to a technical error, the applications were re-noticed by the Commission on November 4, 2010.  

3. Deficiency letters regarding deficiencies in the 11 applications were sent to RTD on October 27, 2010.  RTD cured the identified deficiencies through amendments to the applications on November 1, 2010 and December 7, 2010.

4. On December 1, 2010, Intervenor 1283 Lamar, LLC (1283 Lamar) timely filed a Petition to Intervene as of Right in Docket No. 10A-745R (Lamar Street).  Intervenor 1283 Lamar owns property at the intersection of Lamar Street and 13th Avenue in Lakewood, adjacent to the proposed crossing at that location.

5. On December 3, 2010, Intervenor East-West Holdings, LLLP (East-West) timely filed a Petition to Intervene as of Right in Docket No. 10A-745R (Lamar Street).  East‑West owns property near the intersection of Lamar Street and 13th Avenue in Lakewood, close to the proposed crossing at that location.

6. On November 26, 2010, and December 6, 2010, the Commission filed public comments in the Docket that had been submitted by various entities and individuals regarding the subject applications.  With one exception, the public comments were submitted to the Commission’s internet website.

7. On December 30, 2010, by Decision No. C10-1387, the Commission deemed the applications complete and referred them to an Administrative Law Judge (ALJ) for disposition.  In addition, the Commission ordered the 11 applications consolidated for resolution under Docket No. 10A-736R.

8. The ALJ in this matter held technical conferences on February 1 and 17, 2011; a public comment hearing on February 17, 2011; an evidentiary hearing on April 8, 2011; and a demonstration of the audible pedestrian warning system option on April 19, 2011. 

9. At the hearing convened on April 8, 2011, the ALJ received the testimony of nine witnesses.  RTD presented the testimony of Jim Starling, Paul Von Fay, Claudia Folska, Brenda Tierney, Paul Ditson, Robert Matthews, David Baskett, and John Shonsey.  Intervenors 1283 Lamar and East-West, presented the testimony of Truel West.  Hearing Exhibits A through O were offered and admitted into evidence.  In addition, the ALJ took administrative notice of the contents of the 11 applications and the attachments thereto.  At the conclusion of the evidentiary hearing, RTD made a closing statement.  The ALJ issued Recommended Decision No. R11-0550 (Recommended Decision) on May 20, 2011.

10. RTD filed Exceptions to the Recommended Decision on June 9, 2011.

11. Now, being fully advised in the matter, we grant the Exceptions of RTD, consistent with the discussion below.

B. Exceptions

12. RTD takes exception to four parts of the Recommended Decision.  First, RTD takes exception to the 600 foot length speed zone on either side of the crossing described in ¶ 130 of the Recommended Decision as being longer than what may reasonably affect crossing safety and impacting RTD’s proposed operations of the West Corridor Project.  Second, RTD believes the speed zone requirement described in ¶ 130 of the Recommended Decision should be clarified to apply during the hours of 7:30 a.m. to 3:00 p.m. on weekdays when school is in session.  Third, RTD requests that the Commission clarify the West Corridor Project operating speeds discussed in ¶ 50 of the Recommended Decision refers to only that part of the West Corridor Project where the 11 crossings that are the subject of this consolidated docket are located.  Fourth, RTD believes that word “not” in ¶ 54 of the Recommended Decision is an error and should be removed.

1. Speed Zone Length at Independence Street

13. In its arguments regarding the length of the proposed speed restriction zone, RTD states the decisions outlined in ¶ 130 of the Recommended Decision requiring that RTD operate its light rail vehicles (LRVs) through the crossing at Independence Street, where the crossing is adjacent to an elementary school and within a 20-mile per hour (MPH) speed zone for motor vehicles during school hours, goes beyond the scope of the issues before the ALJ at the hearing and the jurisdiction of the Commission.  

14. RTD does agree that LRV speeds through the Independence Street crossing and the approaches to the crossing may be limited to 20 MPH to the extent such limitation is reasonably necessary for crossing safety.  However, RTD believes that the 600 feet length to either side of the crossing goes beyond what RTD believes may reasonably affect crossing safety 

15. RTD argues that, as shown in Hearing Exhibit M outlining LRV emergency breaking rates, with a two-second reaction time and a 30 percent factor of safety built into the calculations, an LRV traveling at 20 MPH has an emergency stopping distance of 155.45 feet.  Therefore, if an LRV traveling at 20 MPH were to initiate emergency breaking even at 300 feet from the crossing, the train would have approximately twice the distance to the crossing to be able to stop.  As a result, RTD believes that a 600 foot speed zone is not a just and reasonable requirement.

16. RTD also claims that the last sentence in ¶ 130 of the Recommended Decision appears to impose a speed zone for LRVs leaving the crossing as well as approaching the crossing.  RTD argues that the speed of trains leaving the crossing does not have the same potential impact on crossing safety as the speed of the trains approaching the crossing.  RTD requests that, if the ALJ did not intend to impose a speed zone on LRV movements leaving the crossing, that the Commission clarify the Decision to so state.

17. In the alternative, RTD states that, once an LRV has safely entered a crossing at 20 MPH and reached the far side of the crossing without incident, the LRV has already safely negotiated the crossing and no legitimate crossing safety purpose can be served by a speed zone on the exit side of a crossing other than to ensure the LRV operator completely clears the crossing before resuming normal speed.  RTD believes that a 200 foot crossing exit speed zone is more than adequate for this purpose, and that anything exceeding this distance would not have a reasonable relationship to crossing safety and therefore would not be a just and reasonable requirement. 

18. Finally, RTD states that a speed zone of 600 feet in each direction from the centerline of the roadway will affect RTD’s ability to adhere to its schedule.

19. We find that § 32-9-119(t), C.R.S., as amended by House Bill (HB) 97-1071, has no bearing on the jurisdiction of the Commission over light rail crossings pursuant to § 40-4-106, C.R.S.  HB 97-1071 amended § 32-9-119(t), C.R.S., to state that the oversight of operations and facilities for safety purposes as required by federal regulations shall be subject to the jurisdiction of the Commission.  This bill did not affect other bases under which the Commission may have jurisdiction, including general jurisdiction over rail crossings under § 40-4-106, C.R.S.

20. Turning to RTD’s discussion regarding the length of the proposed speed zone, our understanding of RTD’s Exceptions are that RTD proposes a 300 foot speed zone length on the upstream side of the Independence Street crossing and a 200 foot speed zone length on the downstream side of the Independence Street crossing.

21. A review of the stopping distances outlined in Hearing Exhibit M shows that with a two-second LRV operator reaction time and 30 percent factor of safety in the calculations, an LRV is able to stop in 155.45 feet.  RTD’s proposed 300 foot speed zone on the upstream side of the crossing gives an additional factor of safety allowing LRV operators sufficient time and distance to be able to stop should the driver need to respond to a potential hazard at the crossing.  RTD’s proposed speed zone length on the upstream side of the Independence crossing is reasonable and will be adopted.

22. Reviewing RTD’s proposed speed zone length of 200 feet on the downstream side of the Independence Street crossing, RTD argues that such a distance allows the LRV operator to completely clear the crossing before resuming normal speed.  Based on our understanding that RTD’s LRV lengths are approximately 81’4”, RTD is correct that the LRV can completely clear the crossing for one car and two-car consists.  If RTD uses three-car or four-car consists on the West Corridor Project, the LRV will not clear the crossing completely before speed resumes.

23. In reviewing the times during which the proposed speed zone restriction would be in place, there may be longer train consists used in the early part of the speed zone restriction during the morning rush hour.  That being said, with the longer three-car and four-car consists, the train will be most of the way through the crossing when the lead end of the train reaches 200 feet downstream from the crossing and should not create a safety issue during school hours if the end portion of the train were to begin to accelerate while still occupying the crossing.  RTD’s proposed 200 foot speed zone on the downstream side of the Independence crossing is reasonable and will be adopted.  

2. School in Session Clarification

24. Paragraph 130 of the Recommended Decision requires the speed restriction at the Independence Street crossing during the hours of 7:30 a.m. to 3:00 p.m. on weekdays.  RTD believes the intent of the time during which the speed restrictions are to be in place are to coincide with the period of time during which school is in session and requests the Commission modify the Recommended Decision to clarify the speed zone restriction.

25. Based on our review of the Recommended Decision and the specific discussion of the location of Eiber Elementary School to the Independence Street crossing, we believe the intent of the Recommended Decision was to impose the speed zone during the times when school is in session and when the vehicle speed zone is in effect.  We will grant RTD’s exception on this issue and modify ¶ 130 of the Recommended Decision to clarify that the speed zone restriction at the Independence Street crossing is to occur from 7:30 a.m. to 3:00 p.m. on weekdays when school is in session.

3. Speeds in Remainder of West Corridor   

26. RTD states concern regarding the discussion in ¶ 50 of the Recommended Decision where the ALJ discusses the testimony of RTD witness Paul Von Fay regarding the operating speeds of RTD vehicles through the 11 subject crossings.  RTD is concerned that the discussion of the operating speeds through the 11 subject crossings may be interpreted as being the operating speeds on the entirety of the West Corridor Project and requests to clarify the record on this matter.

27. Our review of the Recommended Decision does not indicate that the ALJ meant to state, implicitly or explicitly, that the operating speeds discussed by Mr. Von Fay applied to the entirety of the West Corridor Project, rather only to the 11 subject crossings.  We will grant RTD’s request to clarify the record in this matter to explicitly state that the operating speeds discussed by Mr. Von Fay are discussed in the context of the 11 subject crossings, not the entirety of the West Corridor Project.

4. Inadvertent Inclusion in Paragraph 54

28. RTD believes that in ¶ 54 of the Recommended Decision, the word “not” was inadvertently included in the paragraph, and should be removed.

29. We agree with RTD.  Our review of ¶ 54 of the Recommended Decision indicates the point of the discussion was that for the five crossings located near stations, risks or accidents at the crossings should be reduced because LRVs are either proceeding from a stop at the station, or are slowing down to enter the station.  We will grant RTD’s exception on this matter and clarify that the word “not” is to be removed from the sentence.

II. ORDER

A. The Commission Orders That:

1. The Exceptions to Recommended Decision No. R11-0550 filed by the Regional Transportation District are granted consistent with the discussion above.

2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

3. The Commission retains jurisdiction to enter further orders as necessary.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 13, 2011.
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Doug Dean, 
Director
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� In Reg’l Transp. Dist. v. Pub. Utils. Comm’n, District Court for the City and County of Denver, Case No. 1992 CV 1918, Order dated September 22, 1993, the court held the Commission had jurisdiction over RTD light rail crossings under § 40-4-106, C.R.S. 
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