Before the Public Utilities Commission of the State of Colorado

Decision No. C11-0747
Docket No. 10A-716CP

C11-0747Decision No. C11-0747
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-716CPDOCKET NO. 10A-716CP
IN THE MATTER OF THE APPLICATION OF denver drive llc, for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.
COMMISSION ORDER
granting exceptions
Mailed Date:  
July  11, 2011
Adopted Date: 
June 29, 2011
TABLE OF CONTENTS

2I.
BY THE COMMISSION

A.
Statement
2
1.
Background
2
2.
Findings of Fact
2
a.
Proposed Operations
2
b.
Fitness
3
c.
Public Need and Adequacy of Existing Service
5
d.
Intervenors
6
3.
Recommended Decision
6
B.
Findings
8
C.
Conclusions
9
II.
ORDER
11
A.
The Commission Orders That:
11
B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING June 29, 2011.
12


I. BY THE COMMISSION

A. Statement

1. Background

1. Denver Drive, LLC (Denver Drive or Applicant) filed the underlying Application, seeking a Certificate of Public Convenience and Necessity (CPCN) to transport passengers in call-and-demand limousine service, on September 30, 2010.  As part of its application, Denver Drive sought approval to operate in a large geographic territory based in Arvada, Colorado.

2. Three parties timely intervened of right:  Cowen Enterprises; MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi (Metro Taxi); Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Colorado Cab); and SuperShuttle International Denver, Inc. (SuperShuttle).

2. Findings of Fact

3. The matter was assigned to an Administrative Law Judge (ALJ) and a hearing was held on February 23, 2011.  The ALJ issued Recommended Decision No. R11-0460 (Recommended Decision) on April 29, 2011.  In the Recommended Decision, the ALJ made the following findings of fact.

a. Proposed Operations

4. Corey McLaughlin is the sole owner and President of Denver Drive.  Decision No. R11-0460, at ¶ 11.  Katrina Hoyer is the Vice-President.  Derek Beezup is the Operations Manager.  Id.  Mr. McLaughlin is the only individual currently working with Denver Drive, but the organization does benefit from the oversight of a three-member advisory board.  Id.
5. Since the fall of 2009, Mr. McLaughlin has been acting as a designated driver driving patrons consistent with Denver Drive’s proposed operations, without compensation.  Id., at ¶ 13.  For personal reasons, Mr. McLaughlin is interested in providing services to inebriated patrons of restaurants and bars in the service territory in order to reduce instances of drunken driving.
 Id., at ¶¶ 12-13.  To this end, services will be focused on the late night and early morning hours.  Id., at ¶ 14.  However, service will not be denied to others.  Id.
6. The Applicant’s proposed operations would focus on a narrow geographic region along 120th Avenue.  Id. at ¶ 22.  Pickups are planned to occur within 15 minutes and travel time is estimated at approximately 15 minutes.  Id.  The ALJ found “Mr. McLaughlin demonstrated little awareness as to how these assumptions related to projected revenues or projected growth.”  Id.  Instead, Mr. McLaughlin focused on the importance of quick response time for passenger pick up.  Id., at ¶ 21.  Applicant predicts he will utilize his discretion to determine the most efficient means of pickup and delivery of passengers.  Id.  Because Applicant seeks to operate call-and-demand limousine service, customers would not be entitled to exclusive use of the vehicle and may be delayed to accommodate the pickup and drop off of others.  Id. 
b. Fitness

7. The Applicant currently has title to a 1989 Ford Econoline 350 12-passenger van with which it expects to conduct the planned operations.  Id., at ¶¶ 15, 17.  The van was purchased in July 2010 for approximately $2,500, and is fully paid for.  Id., at ¶¶ 17, 20.  Mr. McLaughlin plans to operate the van as the sole driver for the Applicant.  Id., at ¶ 17.  Mr. McLaughlin will also provide the sole dispatch, through a cell phone operated by Mr. McLaughlin with the use of a hands-free device.  Id.  Mr. McLaughlin hopes to expand the business in the future by acquiring additional cell phones, utilizing volunteer drivers willing to work only for tips, and, eventually, contracting with additional drivers.  Id.
8. At the hearing, Mr. McLaughlin stated he possesses a written business plan that addresses projected costs for professional assistance, supplies, and operating expenses.  Id., at 18.  However, Applicant did not bring this business plan to the hearing.  Id.
9. The ALJ described Mr. McLaughlin’s “grasp of the financial aspects of the proposed operations” as “less than comprehensive.”  Id., at ¶ 23.  Applicant’s proposal contained a projected revenue of $2,290 per month, but states no basis for that income.  Id.  The Applicant proposes trips of eight miles or less will be charged a flat rate of $10, with longer trips costing $20.  Id.  The trip length will be established through the use of GPS routing.  Id.  Applicant will advertise its services through word of mouth and distributing business cards to bartenders and other local businesses.  Id., at ¶ 16.

10. Applicant estimates initial start up costs will be $4,000, plus insurance costs.  Id., at 20.  This figure includes business registration, transferring vehicles, and licensing costs to commence operations.  Id.  Insurance quotes have been obtained between $4,400 and $10,000 per six months.  Id.  Applicant further estimates fuel costs at $75 per week.  Mr. McLaughlin does not anticipate taking a salary from the company in the near future, but hopes to be able to pay key personnel in the near future.  Id., at ¶ 18.  Applicant has only a few hundred dollars in a bank account, but states additional funding is available from Mr. McLaughlin’s father.  Id., at ¶ 15. 

11. The ALJ further noted Mr. McLaughlin demonstrated an awareness of Commission rules and anticipates hiring legal counsel and engaging mentors for expertise to ensure ongoing compliance.  Id., at ¶ 19.  The Applicant is not represented by legal counsel in this proceeding.  Id., at ¶ 9.

c. Public Need and Adequacy of Existing Service

12. The ALJ noted no other transportation provider offers call-and-demand limousine service between points within the primary proposed territory located around the 120th Avenue corridor.

13. Five witnesses testified as to the need for the Applicant’s proposed service.  The first, Katrina Hoyer, is the Vice President of Denver Drive.  She has experience with the hospitality industry, where she has observed patrons waiting for long periods of time for transportation, and has argued with patrons in an attempt to convince them to wait longer for a ride.  Id., at ¶ 24.

14. The second, Gary McLaughlin, is Corey McLaughlin’s father.  He lives in the area and has found local taxi service to be inconvenient and expensive.  Id., at ¶ 26.

15. The third, Gloria McLaughlin, is Corey McLaughlin’s mother.  She stated she believes Applicant’s proposed services will benefit the community.  Id., at ¶ 27.  Mrs. McLaughlin also stated she would be available to help the Applicant in undertaking its operations, particularly with regard to marketing and paperwork.  Id.
16. The fourth, Dave Lawrence, is the owner of the Park Center Lounge.  Mr. Lawrence testified that he is frustrated regarding the lack of transportation service in the area.  Id., at ¶ 28.  He stated that he or his staff have requested transportation service, typically from Yellow Cab or Metro Taxi, approximately 50 times in the last three months.  Id., at ¶ 29.  He stated he has found it very difficult to get service within a reasonable time, often waiting 45 minutes; and that no taxi responds approximately 25 to 30 percent of the time.  Id.
17. The fifth, Donald Anderson, survives his wife Linda Howard, who was killed in a drunk driving accident caused by Mr. McLaughlin.  Id., at ¶ 31.  He supports the approval of the application in order to keep such horrific events from happening again.  Id.  He stated that shorter response times are critical to avoiding future incidents and that transportation available just ten minutes sooner may save lives.  Id.
d. Intervenors

18. Metro Taxi actively operates its taxi service in the proposed service territory of the Applicant.  Id., at ¶ 32.  It provides this services pursuant to a CPCN controlled by the doctrine of regulated competition.  Id.  However, Metro Taxi does not offer call-and-demand limousine service, point to point, within that territory.  Id., at ¶ 33.

19. Colorado Cab also provides taxi service under the doctrine of regulated competition within the Applicant’s proposed service territory.  Id., at ¶ 34.  Neither Colorado Cab nor SuperShuttle provide call-and-demand limousine service in the Applicant’s proposed service territory.  However, a representative on behalf of both Colorado Cab and SuperShuttle testified questioning the sufficiency of the existing service and challenging the Applicant's financial and operational fitness.
3. Recommended Decision

20. In Recommended Decision No. R11-0460, the ALJ concluded that, based on the evidence, there exists an unmet need for local transportation with faster response times than that required of taxi cab drivers.  Id., at ¶ 46.  However, the ALJ found this unmet demand was localized within the 120th Avenue corridor and therefore denied the requested authority for that portion of noticed territory beyond that showing of localized demand.  Id., at ¶ 43.

21. Turning to the remaining territory, the ALJ found “Mr. McLaughlin has many resources available to support operations and maintain compliance with obligations to the public and the Commission.  Availability of such resources, combined with his recognition of need for them, demonstrates a minimal level of fitness to provide more narrow service . . .”  Id., at ¶ 45.

22. In making this finding, the ALJ stated the threshold for establishing fitness in this unique circumstance was particularly low:

As to the 120th Avenue corridor, no other transportation provider offers or provides call-and-demand limousine service between points within Applicant’s proposed primary territory.  Applicant’s proposed operations combine a narrow territory with proven, but unmet demand.  Planned operations will be provided with the owner being the only driver, utilizing one vehicle.  This combination of facts and circumstances provides for the lowest of fitness thresholds, consistent with proposed operations.

Id., at ¶ 46.

23. The ALJ further held the proposed operations impacted the finding of unmet demand, stating,

By serving a narrow geographic territory, Applicant’s proposed service offers superior response times for pickup over existing service as well as the opportunity to serve an influx of demand (e.g., closing time).  While transportation could ultimately take longer than taxi services, inebriated patrons will more quickly leave their vehicles for a safe ride home.

Id., at ¶ 48.

24. The ALJ therefore granted the CPCN to operate as a common carrier by motor vehicle for hire as follows:


Transportation of


passengers, in call-and-demand limousine service,

between all points located within an area beginning at the intersection of Simms Street and 80th Avenue, Arvada, Colorado; thence east along 80th Avenue, as extended, to its intersection with Pecos Street; thence north along Pecos Street, as extended, to its intersection with 136th Avenue; thence west along 136th Avenue, as extended, to its intersection with Simms Street, as extended; thence south along Simms Street, as extended, to the point of beginning.

Id., at Ordering ¶ 3.
B. Findings
25. Colorado Cab and SuperShuttle filed Exceptions on May 26, 2011.  In those Exceptions, the Intervenors argue the Recommended Decision is in error for three reasons:  (1) the Applicant failed to prove operational and financial fitness; (2) the Applicant failed to prove need for the proposed service; and (3) the Applicant failed to prove that existing service provided by the Intervenors is substantially inadequate.

26. First, the Intervenors argue Mr. McLaughlin does not possess the managerial skill or experience necessary to successfully operate the granted limousine authority.  In addition, the Intervenors argue Denver Drive is severely undercapitalized, and that the additional available funding from Mr. McLaughlin’s father is insufficiently documented.  Finally, the Intervenors believe the Applicant’s lack of a dispatch system, as well as its single vehicle will render it unable to sufficiently serve the territory identified in the granted authority.

27. Second, the Intervenors believe the Applicant failed to prove a need for the proposed service.  The Intervenors note that, of the Applicant’s five witnesses, only one truly testified to the public need – the other witnesses were inappropriately connected to Mr. McLaughlin and the Applicant, and their testimony served to support the Application, rather than to demonstrate public need.  The Intervenors state public need testimony of Mr. Lawrence is insufficiently narrow and does not demonstrate the need of the public as a whole.

28. Third, the Intervenors argue the Applicant failed to show existing service to the proposed territory is substantially inadequate.  The Intervenors note Mr. Lawrence was the only witness to testify regarding the quality and reliability of existing taxi service, and that a single witness is not competent evidence of inadequate service.

29. The Applicant filed a Response on June 9, 2011.  In its Response, the Applicant argues it has satisfied all applicable burdens of proof necessary to permit its limited operation.

C. Conclusions
30. The legal standard governing an application for transportation of passengers and their baggage in call-and-demand limousine service, is that of regulated monopoly.  See Rocky Mountain Airways, Inc. v. Pub. Utils. Comm’n, 181 Colo. 170, 175, 509 P.2d 804, 807 (1973) (“the policy upon which the structure of PUC regulation is based – absent legislative policy to the contrary – is that of regulated monopoly”).  All applicants for transportation service bear the burden of demonstrating fitness to hold the requested authority.  Durango Transp., Inc. v. Colo. Pub. Utils. Comm’n, 122 P.3d 244, 247 (Colo. 2005).  Further, under the doctrine of regulated monopoly, an applicant for authority has the burden of proving by substantial and competent evidence that the public needs its proposed service and that the service of existing certified carriers within the proposed service area is substantially inadequate.  Colo. Transp. Co. v. Pub. Utils. Comm’n, 158 Colo. 136, 142, 405 P.2d 682, 686 (1965).  

31.  Colorado courts have declined to establish specific factors indicative of fitness in the context of CPCN proceedings.  However, the Colorado Supreme Court has noted “consideration should certainly be given to the financial status of the applicant as well as the applicant’s ability to render the service in an efficient and reliable manner.”  Acme Delivery Service, Inc. v. Cargo Freight Systems, Inc., 704 P.2d 839, 943 (Colo. 1985).  Determinations concerning fitness are made on a case-by-case basis, in light of the scope of authority sought.  See Decision No. C09-0207 issued on February 27, 2009.  
32. The Commission has concerns regarding Mr. McLaughlin’s ability to operate and manage a for-hire passenger transportation service.  Mr. McLaughlin stated he has a business plan, but the plan was not presented as an exhibit or for discussion at the hearing.  Mr. McLaughlin testified at the hearing that he currently has only a few hundred dollars in a bank account but does have title to a 12-passenger Ford van.  Mr. McLaughlin estimated monthly revenue would be $2,290.  However, he did not provide data as to how that projected revenue was calculated.  Due to Mr. McLaughlin’s inability to demonstrate a solid business plan at hearing, as well as the ALJ’s finding that Mr. McLaughlin possesses “little awareness,” Decision No. R11-0460, at ¶ 22, of certain fundamental operational details, we find the operation does not meet minimum standards of operational fitness.

33. Mr. McLaughlin’s father testified he was financially committed to support the proposed operations of Denver Drive.  Indeed, Mr. McLaughlin’s father provided the funding to purchase the 12-passenger Ford van.  However, the record does not indicate the amount of monetary support he was willing to provide in the future, nor the length of time he would continue to support the operations of Denver Drive.  This information, when combined with the ALJ’s finding that Mr. McLaughlin’s “grasp of the financial aspects of the proposed operations” is “less than comprehensive,” Decision No. R11-0460, at ¶ 23, leads us to believe the operation does not meet minimum standards of financial fitness.

34. We agree with the Intervenors that Denver Drive did not meet its burden of proving the necessary operational and managerial fitness.  Because we resolve the Exceptions on this basis, there is no need to address the Intervenors’ remaining arguments. 
II. ORDER

A. The Commission Orders That:

1. The Exceptions to Recommended Decision No. R11-0460 filed by Colorado Cab Company, LLC, doing business as Denver Yellow Cab and SuperShuttle International Denver, Inc., are granted, consistent with the discussion above. 
2. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.
3. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 29, 2011.
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� Several years ago, Mr. McLaughlin was driving while intoxicated and had an accident in which a woman was killed and he was seriously injured.  He is now active in counseling and speaks at high schools about his experiences.  Decision No. R11-0460, at ¶ 12.
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