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I. BY THE COMMISSION

A. Statement

1. This matter now comes before the Commission for consideration of motions for reconsideration of Decision No. C11-0441 filed by Union Telephone Company, doing business as Union Wireless (Union) and by the Colorado Office of Consumer Counsel (OCC) on May 16, 2011.
  Union and the OCC filed responses to the motions for reconsideration on June 6, 2011.  Being fully advised in the matter and consistent with the discussion below, we deny both motions for reconsideration.

B. Background

2. On October 27, 2009, Union filed an application for a designation as an eligible telecommunications carrier (ETC) in Colorado.  The Commission has already authorized Union to provide local exchange service within portions of Colorado and it has received designation as an ETC for its wireline operations.  In this proceeding, Union requested ETC designation for its wireless operations. 

3. Commission Staff (Staff) and the OCC timely intervened in this docket.  The Commission referred this matter to Administrative Law Judge (ALJ) Dale Isley.  The ALJ held a hearing on June 28, 2010 and issued Recommended Decision No. R10-1264 (Recommended Decision) on November 23, 2010.  The ALJ granted the application conditionally, in part.  He granted the ETC designation to Union conditionally upon it offering and advertising (in the general media and on its website) a month-to-month wireless basic universal service plan with unlimited calling at rates comparable to those asserted by the Incumbent Local Exchange Carriers in the applicable telephone exchanges.  

4. Staff and the OCC filed exceptions to the Recommended Decision.  Union filed a response to these exceptions.  
5. By Decision No. C11-0441, mailed on April 26, 2011, the Commission granted, in part, the exceptions filed by the OCC and Staff.  The Commission also remanded the docket to the ALJ with directions.

6. Union filed a response to OCC’s motion for reconsideration on June 6, 2011 and OCC filed a response to Union’s motion for reconsideration on June 6, 2011.  Each company filed a motion for reconsideration of Decision No. C11-0441, on May 16, 2011.  We will address each motion in turn.  

C. The Need for a Wireless Subsidiary 
7. Union contends the requirement imposed by Decision No. C11-0441 to form a separate wireless subsidiary for the limited purpose of obtaining ETC designation in Colorado is inappropriate since it is not contained within Commission Rules or required in other jurisdictions where Union has obtained ETC status.  Union argues that, if it establishes a separate subsidiary, there will be no change in the leadership positions within the company; hence, this requirement will only result in an additional layer of expense without any corresponding benefit. Union states it is willing to create the sub-accounts requested by the Commission, which it argues will ensure its operations are visible.  Union concludes a separate subsidiary is unwarranted.

8. In response, the OCC argues the Commission may impose conditions on ETC applicants if it finds such conditions are in the public interest.  The OCC further argues Union failed to demonstrate the Commission erred in conditioning the potential grant of Union’s ETC designation on the formation of a separate wireless subsidiary.  Therefore, OCC argues that the Commission should not reverse its decision to impose the conditions on Union to form a separate wireless subsidiary and Colorado specific sub-accounts.

9. During the hearing, Staff and the OCC raised several concerns regarding Union’s corporate structure, comingling and cross-subsidization issues.
 It is important to note that Union is a Wyoming corporation, operates in Colorado as a foreign corporation, and provides wire line, wireless, cable, Internet, and/or long distance services in Wyoming, Utah, and Colorado.
  Stated differently, a single entity using common facilities provides multiple services in multiple states.
  When asked how it structurally separates its costs and revenues for Colorado wireless operations from its Colorado wire line, cable, Internet and/or long distance operations, or those Colorado operations from its operations in Wyoming or Utah, Union indicated that it maintained separate accounting for revenues and expenses, separate account codes, and a cost allocation manual for separations studies and to allocate joint expenses.

10. We are not persuaded by Union that a separate wireless subsidiary will only add to its expenses, since Union has not provided an estimate on what the cost of forming a separate subsidiary would be.  We further find that there is a significant risk of commingling and cross‑subsidization, as Union offers regulated, deregulated, and unregulated services in at least four states utilizing “common facilities.” 

11. The purpose of the separate wireless subsidiary requirement is to place into effect proper safeguards to ensure the monies that Union would receive for its wireless operations in Colorado will be used for their intended purpose.  This issue is one of accountability, rather than management structure.  The separate wireless subsidiary requirement will ensure the transactions associated with the wireless operations in Colorado are recorded on the subsidiary’s books and records.  It will prevent commingling and cross-subsidization more effectively than an allocation methodology and avoid allocation related disputes between Union, Staff, and the OCC.  

12. For the above stated reasons, we deny Union’s motion for reconsideration as to the separate wireless subsidiary requirement.  

D. Public Interest and the Interim Cap Order 
13. Both Union and the OCC in their motions seek reconsideration and clarification of Decision No. C11-0441 regarding when the public interest analysis will be considered in an ETC application and for what type of area, as well as when the 2008 Interim Cap Order will be included in the public interest analysis.

14. In Decision No. C11-0441 we remanded and directed the ALJ to apply a public interest analysis that considers the Interim Cap Order.  Because of our remand of these issues to the ALJ, we find the ALJ should have the first opportunity to address these issues. We therefore deny, at this time, these portions of the motions for reconsideration by Union and the OCC. 

II. ORDER

A. The Commission Orders That:

1. The motion for reconsideration of Decision No. C11-0441 filed on May 16, 2011 by Union Telephone Company, doing business as Union Wireless is denied, consistent with the discussion above. 

2. The motion for reconsideration of Decision No. C11-0441 filed on May 16, 2011 by the Colorado Office of Consumer Counsel is denied, consistent with the discussion above. 

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
June 22, 2011.
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� By Decision No. C11-0553, mailed May 19, 2011, the Commission construed both pleadings, captioned as applications for rehearing, reargument, or reconsideration as motions for reconsideration. 


� Hearing Exhibit 5, Skluzak Answer Testimony, at p. 33, lines 1-9.


� Hearing Transcript, Vol. I., p. 19, lines 18-25. 


� Hearing Exhibit 5, Skluzak Answer Testimony, at p. 33, lines 3-4.


� Hearing Transcript, Vol. I., p. 26, line 25 through p. 27, line 18.  Significantly, a cost allocation manual allocates costs but not revenues and Federal USF subsidies are “revenues.”   Hearing Transcript, Vol. I, p. 119, lines 1 - 6.
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