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I. BY THE COMMISSION

A. Statement

1. Black Hills/Colorado Electric Utility, LP (Black Hills or the Company) filed Advice Letter No. 642 on April 27, 2011.  The tariffs for electric service accompanying the Advice Letter modify the Company’s Energy Cost Adjustment (ECA) rate rider to address the treatment of off-system sales revenues and expenses and include a proposed incentive sharing mechanism associated with the net income on such sales.  

2. Black Hills filed Advice Letter No. 642 with Direct Testimony supporting the proposed changes to the ECA tariff.  We assigned the matter Docket No. 11AL-382E.

3. Pursuant to § 40-6-111(1), C.R.S., we suspended through September 25, 2011, the proposed effective date of the tariff pages filed with Advice Letter No. 642 by Decision No. C11‑0587-E issued July 1, 2011 (the original order issued May 27, 2011) in Docket No. 11AL-382E.  It was determined in that Decision that the matter would be heard en banc, and a notice and intervention period was established through June 17, 2011.
4. Black Hills filed Advice Letter No. 643 on April 28, 2011.  The tariffs for electric service accompanying Advice Letter No. 643 are intended to cause an increase in the Company’s revenues of $40.2 million, or 18.84 percent.  In addition, Black Hills seeks to implement changes in the mix of cost recovery mechanisms used to collect certain expenses associated with electricity production and purchased energy.  For instance, the Company proposes to recover through the ECA, certain purchased capacity-related costs as well as certain costs associated with transmission services provided by others.  Black Hills further seeks to assign a recalibrated amount of ECA-recoverable costs to base rates, thereby lowering the level of the ECA that will appear on customer bills.  The Company also proposes to implement symmetric interest paid to either ratepayers or to the Company depending on whether the monthly deferred balance of the ECA shows over-collections or under-collections.  

5. Black Hills filed Advice Letter No. 643 with Direct Testimony supporting the proposed increase in rates and the proposed changes to the ECA. We assigned the matter Docket No. 11AL-387E.

6. Pursuant to § 40-6-111(1), C.R.S., we suspended through September 26, 2011, the proposed effective date of the tariff pages filed with Advice Letter No. 643 by Decision No. C11‑0590 issued May 27, 2011 in Docket No. 11AL-387E.  It was determined in that Decision that the matter would be heard en banc, and a notice and intervention period was established through June 17, 2011.
7. We convened a joint pre-hearing conference for both Docket Nos. 11AL-382E and 11AL-387E on June 20, 2011.  One purpose of the joint conference was to discuss with the parties the merits of consolidating or otherwise coordinating these proceedings.  We further intended to address requests for interventions and to establish procedural schedules and procedures for discovery.  This Order establishes the results of that pre-hearing conference.

B. Discussion and Findings

1. Interventions in Docket No. 11AL-382E

8. On June 1, 2011, the Colorado Office of Consumer Counsel (OCC) timely filed a notice of intervention by right in Docket No. 11AL-382E.  

9. On June 10, 2011, the Board of Water Works of Pueblo, Fountain Valley Authority, and the City of Pueblo (collectively the Public Intervenors) timely filed a petition to intervene.  In their petition for intervention, the Public Intervenors state that the benefits of administrative efficiencies to all parties support the consolidation of Docket Nos. 11AL-382E and 11AL-387E.  They further state consolidation will give the Commission the opportunity to establish the appropriate cost levels and structures between base rates and the proposed trading operations involved in the changes to the ECA tariff.

10. On June 16, 2011, Cripple Creek & Victor Gold Mining Company and Holcim (U.S.) Inc. (Cripple Creek & Victor and Holcim) filed a petition to intervene in Docket No. 11AL-382E.

11. Trial Staff of the Colorado Public Utilities Commission (Staff) timely filed a notice of intervention by right in Docket No. 11AL-382E on June 17, 2011.

12. At the pre-hearing conference, counsel for Black Hills raised no objections to the requests for intervention in Docket No. 11AL-382E.

13. We find good cause to note the intervention by right of Staff and the OCC and to grant the requests for intervention filed by the Public Intervenors, Cripple Creek & Victor, and Holcim.  The parties in Docket No. 11AL-382E are therefore Black Hills, Staff, the OCC, the Public Intervenors, Cripple Creek & Victor, and Holcim.

2. Interventions in Docket No. 11AL-387E

14. On May 23, 2011, Staff filed a notice of intervention by right in Docket No. 11AL-387E.  The OCC timely filed a notice of intervention by right on June 1, 2011.

15. The Public Intervenors timely filed a petition for intervention on June 1, 2011.

16. On June 6, 2011, Energy Outreach Colorado (EOC) timely filed a petition to intervene.

17. Cripple Creek & Victor and Holcim also timely filed a petition to intervene on June 16, 2011. 

18. At the pre-hearing conference, counsel for Black Hills raised no objections to the requests for intervention in Docket No. 11AL-387E.

19. We find good cause to note the intervention by right of Staff and the OCC and to grant the requests for intervention filed by the Public Intervenors, Cripple Creek & Victor, Holcim, and EOC.  The parties in Docket No. 11AL-387E are therefore Black Hills, Staff, the OCC, the Public Intervenors, Cripple Creek & Victor, Holcim, and EOC.

3. Consolidation of Proceedings

20. By Decision Nos. C11-0587 and C11-0590, we instructed Black Hills and potential parties to come to the pre-hearing conference on June 20, 2011 prepared to discuss the merits of consolidating or otherwise coordinating the two proceedings.

21. Counsel for Black Hills indicated that there was no consensus among the parties regarding whether it was advisable to consolidate the two proceedings.  However, the parties reached agreement on a consolidated procedural schedule with a single hearing, provided that the issues relating to the proposed changes to the ECA as proposed in Advice Letter No. 642 would be addressed at a specific time during the combined hearings.  The parties’ agreement appeared to arise from the practical challenges of scheduling hearing dates as well as deadlines for the pre‑filing of testimony.  No party raised an objection to a consolidated proceeding.

22. Rule 1402 of our Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, governs the consolidation of proceedings.  That rule states:  “The Commission may, upon its own initiative or upon the motion of a party, consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.”

23. We find good cause to consolidate Docket Nos. 11AL-382E and 11AL-387E pursuant to Rule 1402.  The combination of the proceedings within a single procedural schedule will allow for administrative efficiencies, particularly with respect to the scheduling of the hearing dates and the issuance of our decision on these matters.  Although the general rate increase sought by the Company’s Advice Letter No. 643 filing may raise many issues unrelated to wholesale market transactions, we find the common issues surrounding the costs of the production and the trading of electricity as well as the accounting for and recovery of costs through ECA are sufficient to warrant consolidation.  We further find that no party will be prejudiced by the procedures we adopt as set forth below.

4. Procedural Schedule

24. Pursuant to our directives in Decision Nos. C11-0587 and C11-0590, Black Hills conferred with the potential parties prior to the pre-hearing conference to determine proposed dates for the hearing and deadlines for the submission of pre-filed testimony, any stipulations and settlements, and statements of position.  Counsel for Black Hills presented at the pre-hearing conference a combined procedural schedule for both Docket Nos. 11AL-382E and 11AL-387E consistent with our directive.

25. The parties proposed:  a deadline for the filing of Answer Testimony of September 9, 2011; a deadline for the filing of Rebuttal Testimony and Cross-Answer Testimony of October 7, 2011; and a deadline for the filing of Corrected Testimony and any Stipulations and Settlements on October 24, 2011.  The parties further proposed five days of hearings beginning on October 31, 2011.  Black Hills further explained that parties preferred the issues related to the Company’s Advice Letter No. 642 filing to be the focus of the first day of hearings.

26. We find good cause to adopt the deadlines for the filing of testimony as proposed by the parties.  We will convene hearings beginning on October 31, 2011; however, hearings will be conducted on October 31, November 1, and November 7 and 8, 2011.

27. Counsel for Black Hills indicated that the parties had agreed to the filing of Statements of Position (SOPs) on November 18, 2011 under the assumption that hearings would conclude on November 4, 2011.  Given that the last day of hearing will instead be November 8, 2011, Black Hills proposed that SOPs be filed instead on November 23, 2011.  While we agree that it is appropriate to extend the deadline for the filing of SOPs after November 18, 2011, we find that it would be reasonable to require these filings to be made by noon on November 22, 2011.

28. Counsel for Black Hills also requested that the procedural schedule to be adopted by the Commission establish an opportunity for parties to file “Reply SOPs” several days following the filing of the “Initial SOPs.”  The Company argued that such filings may be needed in order for it to respond to certain positions of the parties that are revealed for the first time in their “Initial SOPs.”  Along these lines, Black Hills suggested that “Reply SOPs” would be limited only to addressing such previously unknown positions and could not be used to respond to all other positions set forth in the “Initial SOPs.”  

29. The intervening parties generally object to the filing of “Reply SOPs” under the terms proposed by Black Hills.  For example, certain intervening parties question whether responsive SOPs are necessary given that the SOPs in this proceeding will be limited to legal arguments and the evidentiary record established at hearing and that Black Hills will know both the law and the evidentiary record at the time it files its own “Initial SOP.”  Other intervening parties suggest that if the Commission wants to accept “Reply SOPs” in this proceeding, the limits on such filings as suggested by Black Hills should be rejected.

30. We decline to adopt “Reply SOPs” as part of this procedural schedule.  We question whether “Reply SOPs” will be necessary in the context of this rate case proceeding.  Moreover, nothing shall prevent Black Hills from seeking the opportunity to respond to any of the SOPs filed by the parties on November 22, 2011 by moving for such relief and showing good cause therefor.

31. Finally, counsel for the Public Intervenors suggested at the pre-hearing conference that the Commission convene a public comment hearing in Pueblo, Colorado, the principal city in the Company’s service area.  Counsel for Black Hills agreed that a public comment hearing in Pueblo would be appropriate.

32. We find good cause to convene a public comment hearing in Pueblo.  The time and location of the public comment hearing shall be set forth in a subsequent order.

33. In summary, we adopt the following procedural schedule:

Answer Testimony and Exhibits
September 9, 2011
Public Comment Hearing
To be determined
Rebuttal and Cross-Answer Testimony and Exhibits
October 7, 2011

Corrected Testimony
October 24, 2011

Stipulations and Settlement Agreements
October 24, 2011

Hearings
October 31, November 1, November 7 – 9, 2011

Statements of Position
November 22, 2011 (Noon)

The hearings on October 31, 2001 and, if necessary, November, 1, shall be dedicated to the Company’s Advice Letter No. 642 filing.  Hearings on the issues raised by the Company’s Advice Letter No. 643 shall commence immediately upon conclusion of the hearings on the issues raised by Advice Letter No. 642.

5. Discovery Procedures

34. At the pre-hearing conference, counsel for Black Hills outlined the terms for the conduct of discovery in this proceeding that were agreed to by the parties.  We find good cause to adopt these procedures, set forth as follows.

35. In general, Rule 1405 of the Commission’s Rules for Practice and Procedure will apply.  However, we waive applicable Commission Rules to the extent necessary to advance the following provisions.

36. There will be no limits on the number of discovery requests.  Parties are advised and have agreed to keep the number of questions to levels that can reasonably be accommodated within the turnaround times established below or to otherwise accept delays in responses to voluminous requests.

37. Response time to discovery propounded on Direct Testimony will be ten calendar days.  The cut-off date for discovery propounded on Direct Testimony is September 9, 2011, the date Answer Testimony is due to be filed.

38. Response time to discovery propounded on Answer Testimony will be seven calendar days.  The cut-off date for discovery propounded on Direct Testimony is October 7, 2011, the date Rebuttal and Cross-Answer Testimony is due to be filed.

39. Response time to discovery propounded on Rebuttal and Cross-Answer Testimony will be five calendar days.  The cut-off date for discovery propounded on Direct Testimony is October 24, 2011.

40. Discovery served after 5:00 p.m. will be deemed served as of the following business day, and discovery served after 3:00 p.m. on a Friday will be deemed served as of the following Monday.  In the event the following Monday is a legal holiday (Labor Day or Columbus Day, for example), then discovery served after 3:00 p.m. on a Friday will be deemed served as of the following Tuesday.
41. Non-confidential responses to discovery requests shall be served by email to all parties.  Confidential responses to discovery shall be served in hard-copy to those individuals executing the appropriate non-disclosure agreements, in accordance with Commission practice.

42. Discovery disputes will be referred to an Administrative Law Judge.  In the event of a discovery dispute, the parties shall first attempt to resolve the dispute. If unsuccessful, the party seeking discovery may move to compel in writing, attaching a copy of the discovery at issue. A response to the motion to compel shall be filed within three business days. Any motion or response shall be served electronically. Hearing on the motion may be coordinated by telephone and heard by telephone as soon as practical.

43. The parties are advised that neither discovery requests nor responses to discovery are to be filed or otherwise provided to the Commissioners, Advisory Staff, or Advisory Counsel, except as necessary to support a motion or as an exhibit to be used at hearing.  

II. ORDER

A. The Commission Orders That:

1. The notices of intervention by right filed by the Trial Staff of the Colorado Public Utilities Commission in Docket Nos. 11AL-382E on June 17, 2011 and 11AL-387E on May 23, 2011, respectively, are noted.
2. The notices of intervention by right filed by the Colorado Office of Consumer Counsel in Docket Nos. 11AL-382E and 11AL-387E on June 1, 2011 are noted.
3. The petitions to intervene filed by the Board of Water Works of Pueblo, Fountain Valley Authority, and the City of Pueblo in Docket Nos. 11AL-382E on June 10, 2011 and 11AL‑387E on and June 1, 2011, respectively, are granted.

4. The petitions to intervene filed by Cripple Creek & Victor Gold Mining Company and Holcim (U.S.) Inc. in Docket Nos. 11AL-382E and 11AL-387E on June 16, 2011 are granted.

5. The petition to intervene filed by Energy Outreach Colorado in Docket No. 11AL‑387E on June 6, 2011 is granted.

6. Docket Nos. 11AL-382E and 11AL-387E are consolidated, consistent with the discussion above.  Docket No. 11AL-382E is the primary docket in this proceeding.  All documents and pleadings shall be filed in Docket No. 11AL-382E.
7. The deadlines proposed jointly by Black Hills/Colorado Electric Utility Company, LP (Black Hills) and the intervening parties for the filing of Answer Testimony (September 9, 2011), Cross-Answer Testimony (October 7, 2011), Rebuttal Testimony (October 7, 2011), Corrected Testimony (October 24, 2011), and Stipulations and Settlements (October 24, 2011) in these consolidated proceedings are adopted, consistent with the discussion above.

8. An evidentiary hearing in these consolidated proceedings is scheduled for:

DATES: 
October 31, 2011

November 1, 2011

November 7 through 9, 2011 

TIME: 
9:00 a.m. – 5 p.m.

(each day)
PLACE: 
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado


9. Statements of Position in these consolidated proceedings shall be filed by noon on November 22, 2011, consistent with the discussion above.

10. The procedures for the conduct of discovery in these consolidated proceedings as proposed by Black Hills and the intervening parties are adopted, consistent with the discussion above.  Provisions in Rule 1405 in the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 are waived to the extent necessary to allow for the conduct of the discovery in accordance with these adopted procedures.

11. This Order is effective upon its Mailed Date.

B. ADOPTED IN PRE-HEARING CONFERENCE
June 20, 2011.
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