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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of a Second Motion to Disqualify and Motion to Dismiss (Second Motion), filed on April 25, 2011 by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively, Trinchera Ranch).  Public Service Company of Colorado (Public Service) and Tri-State Generation and Transmission Association, Inc. (Tri-State) each filed a response to the Second Motion on May 9, 2011.  On May 10, 2011, Trinchera Ranch filed a Motion for Leave to File Reply and Reply in support of its Second Motion.  Now, being fully advised in the matter and consistent with the discussion below, we grant the Motion for Leave to File Reply and deny the Second Motion.  

2. Trinchera Ranch argues Commissioner Baker should disqualify himself from this docket and the Commission should dismiss the applications based on the following categories of meetings or communications: (1) the meetings the Commission previously addressed in Decision Nos. C10-0124, C10-0125, and C10-0368; (2) the meetings between Commissioner Baker and ex-Chairman Binz with various solar developers; (3) the meeting between Commissioner Baker and Public Service employees Roy Palmer and Karen Hyde; and (4) the phone call between ex‑Chairman Binz and Scott Wilensky, an employee of Public Service.  We will not discuss the first category of meetings in this Order.  Instead, we incorporate by reference the conclusions reached in Decision Nos. C10-0124, C10-0125, and C10-0368 regarding the propriety of these meetings.  We will discuss the remaining categories of meetings in turn below.

B. Background

3. Trinchera Ranch filed its first Motion to Dismiss, which contained a request to disqualify Commissioners, on January 25, 2010.  By Decision No. C10-0124 mailed February 10, 2010, the Commission granted, in part, the request to disqualify Commissioners.  During the deliberations on the Motion to Dismiss held on February 4, 2010, Commissioner James Tarpey recused himself, but ex-Chairman Ronald Binz and Commissioner Matt Baker declined to do so.  By Decision No. C10-0125, also mailed February 10, 2010, the Commission, consisting of ex-Chairman Binz and Commissioner Baker only, denied the request to dismiss the proceedings contained within the first Motion to Dismiss.  

4. Trinchera Ranch filed a Request for Reconsideration of Decision No. C10-0125 on March 2, 2010.  By Decision No. C10-0368, mailed April 19, 2010, the Commission denied that Request for Reconsideration. 

5. Following the consideration of the first Motion to Dismiss and the merits of this docket (see, Decision No. C11-0288, mailed March 23, 2011), ex-Chairman Binz resigned from the Commission.  On May 10, 2011, Joshua Epel was sworn in as Chairman of the Commission.  Chairman Epel and Commissioner Baker now comprise the quorum on this proceeding.

C. Motion for Leave to File Reply

6. Trinchera Ranch initially filed a public version and a confidential version of the Second Motion.  In the confidential version of the Second Motion, Trinchera Ranch referenced and attached certain information designated confidential in Docket No. 10A-377E (In the matter of the verified application of Public Service for approval of an amendment to its 2007 Colorado Resource Plan), in support of its claim that ex parte meetings that Commissioner Baker and ex‑Chairman Binz have had with SolarReserve and other solar developers were improper.  In their responses, Public Service and Tri-State both claimed Trinchera Ranch violated Rule 1100 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, which prohibits parties from using confidential information obtained in one docket in another docket, without obtaining prior permission from the Commission.  Tri-State added that, aside from being a violation of the Rules, Trinchera Ranch’s misuse of the confidential information was also fundamentally unfair to Tri-State since Tri-State is not a party in Docket No. 10A-377E and therefore had no access to that confidential information.  

7. In its Motion for Leave to File Reply, Trinchera Ranch withdraws the confidential version of its Second Motion and confidential attachments E, F, and G.  Trinchera Ranch states it wishes to do so out of abundance of caution with respect to any potential violation of Rule 1100 and because the public version of the Second Motion can stand on its own.  Trinchera Ranch also replies to some arguments made by Public Service and Tri-State in their responses.  

8. It will be useful for the Commission to know that the confidential version of the Second Motion has been withdrawn as the Commission considers the merits of the issues.  We therefore grant the Motion for Leave to File Reply and will consider the Reply in evaluating the merits of the Second Motion.  In doing so, we waive Rule 1308(a) of the Rules of Practice and Procedure, 4 CCR 723-1, which does not permit parties to file replies. The withdrawal of the confidential version of the Second Motion and our grant of the Motion for Leave to File Reply, however, are independent of the violation of Rule 1100, which we address below.  

D. Rule 1100 Violation

9. Rule 1100(a), states, inter alia, “[a]ll persons accorded access to such confidential information shall treat such information as constituting trade secret or confidential information and shall neither use nor disclose such information except for the purpose of the proceeding in which such information is obtained and in accordance with this rule.”  In addition, Rule 1100(f) states that “[a]ll confidential information made available by a party shall be given solely to the Commission, its staff, and counsel for the parties, and, shall not be used or disclosed for purposes of business or competition, or for any other purpose other than for purposes of the proceeding in which the information is produced.”  Taken together, these two provisions of Rule 1100 prohibit the parties, with some exceptions applicable only to Staff of the Commission and the Colorado Office of Consumer Counsel, from using confidential information obtained in one Commission proceeding in another Commission proceeding, absent a prior Commission order authorizing the contrary.  

10. In this instance, Trinchera Ranch utilized the information designated confidential in Docket No. 10A-377E to support certain claims made in the instant docket.  Trinchera Ranch has not sought a prior Commission authorization to do so, despite being aware of the applicable procedures.
  It is troubling Trinchera Ranch would engage in conduct that violates Commission 
rules and that is fundamentally unfair to Tri-State (who is a party in this docket but not in Docket No. 10A-377E).  The purpose of Rule 1100 is to balance competing concerns regarding: (1) the need to protect confidential information and the risks of intentional or unintentional disclosure of the information; and (2) the due process rights of all parties.  It is not a mere formality.  We expect Trinchera Ranch (and all others appearing before the Commission) to follow all Commission rules regarding the treatment of confidential information and that this serious violation of Rule 1100 will not reoccur.  

E. Meetings Between Commissioner Baker and Solar Developers

1. Trinchera Ranch
11. Trinchera Ranch contends the meetings between Commissioner Baker (and ex‑Chairman Binz) and several solar developers were improper ex parte communications.  It relies on the following meetings between the Commissioners and solar developers:

June 23, 2010
Meeting between Commissioner Baker and SolarReserve (Exhibit A to the Second Motion);

July 1, 2010
Meeting between Commissioner Baker and Agile Energy (Exhibit B to the Second Motion);

July 27, 2010
Meeting between Commissioner Baker and Sun Edison (Exhibit C to the Second Motion);

August 19, 2010
Meeting between Commissioner Baker and Lincoln RE (Exhibit D to the Second Motion);

December 17, 2010
Meeting between ex-Chairman Binz and SolarReserve (Exhibit H to the Second Motion); and
December 17, 2010
Meeting between Commissioner Baker and SolarReserve (Exhibit I to the Second Motion).

12. Trinchera Ranch argues several of these solar developers are actively promoting proposals to build utility scale solar facilities in the San Luis Valley, which bears on a central factual issue in this docket.  In particular, one of these solar developers, SolarReserve, met with the Commissioners in the months leading up to the Commission decisions issuing the Certificate of Public Convenience and Necessity (CPCN) in this docket.  During that time, SolarReserve also met with Public Service regarding SolarReserve’s proposed solar development in the San Luis Valley to see whether the utility had any interest in such projects.  Trinchera Ranch argues these meetings are especially troubling because SolarReserve is a stakeholder and a potential beneficiary of the proposed transmission project, with its own economic interests at stake. 

13. Trinchera Ranch argues that, because Public Service has repeatedly tried to justify the proposed transmission line in light of the utility-scale solar thermal with storage facilities it believes will be built in the San Luis Valley, the ex parte meetings with solar developers hoping to build such facilities relate to the core issues in this pending adjudicatory docket.  Trinchera Ranch states that, while all of the ex parte meetings with solar developers in the San Luis Valley are troubling, the meetings with SolarReserve are especially problematic given the timing of the meetings. Trinchera Ranch concludes these meetings create an appearance of impropriety and suggest the outcome of this docket was prejudiced by the ongoing ex parte communications.

2. Public Service and Tri-State

14. In response, Public Service argues the Commissioners, in their quasi-legislative capacity, customarily meet with all types of generation developers, energy efficiency companies, and other interested parties who seek to present information about the technology they employ and their interest in Colorado.  Public Service contends the Commissioners may continue to perform their general duties to be informed about generation technologies and participate in the industry discussions regarding legislative, rulemaking, and investigatory matters, even if the same broad subject matter is touched upon in any manner in a pending adjudicatory proceeding.  Public Service argues the Commissioners, in their quasi-legislative role, must understand the state of renewable technologies and development opportunities within Colorado.  Public Service also relies on the deposition of Kurtis Haeger (a Public Service employee) in Docket No. 10A‑377E to illustrate its argument that Public Service did not purposefully try to funnel information to the Commission through SolarReserve.
  

15. For its part, Tri-State argues an ex parte communication that might conceivably, no matter how tangentially, relate to an issue in a pending adjudicatory proceeding, is not per se improper.  Trinchera Ranch’s position to the contrary, according to Tri-State, would defeat the law concerning permissible ex parte communications and would hamstring the Commission in its non-adjudicatory role.  Tri-State argues the term “relate to” cannot be taken to extend to the furthest stretch of its indeterminacy.  It asserts the connection between the merits of this docket and the subject matter of the meetings is completely attenuated.  Tri-State concludes Trinchera Ranch’s allegations of bias and partiality are based upon leaps in logic and speculation, and fail to overcome the rebuttable presumption of regularity.   

3. Analysis
a. Constitutional and Statutory Framework

16. In evaluating the merits of the disqualification claims, the Commission must account for its multi-faceted role in the Colorado state government and the broad powers associated with that role.  These powers originate in Article XXV of the Colorado Constitution. The Commission “regulate[s] the facilities, service and rates and charges therefor...of every corporation, individual, or association of individuals, wheresoever situate or operating within the State of Colorado...as a public utility.”  Colo. Const. Art. XXV; see also § 40-3-102, C.R.S.  

17. The Commission exercises these powers to protect the public interest regarding utility rates and practices.  See, e.g., City of Montrose v. Pub. Utils. Comm’n, 629 P.2d 619, 624 (Colo. 1981).  That power is legislative in nature and subject only to restrictions imposed by the General Assembly. Id., at 622; Peoples Natural Gas Div. v. Pub. Utils. Comm’n, 626 P.2d 159, 161-62 (Colo. 1981).  See also, Mountain States, 763 P.2d at 1028 (“[I]t is clear...that the PUC’s authority under Article XXV is not narrowly confined but extends to incidental powers which are necessary to enable it to regulate public utilities.”). The Commission serves quasi-judicial, quasi‑legislative, and quasi-executive roles.  Intermountain Rural Elec. Ass’n v. Binz, District Court for the City and County of Denver, Case No. 2010 CV 9121, Order Denying Preliminary Injunction, Martinez, J. (noting that the Commission and its members serve multiple roles, in the context of participation in the legislative process and adjudicating cases brought before them).

18. Section 40-6-122, C.R.S., titled “[e]x parte communications-disclosure,” states:  

(1)
Commissioners and administrative law judges shall file memoranda, in accordance with this section, of all private communications to or from interested persons concerning matters under the commissioners' or judges' jurisdiction.

(2)
For purposes of this section, “interested person” means any person or entity, or any agent or representative of a person or entity:

(a)
Whose operations are within the jurisdiction of the commission; or

(b)
Who has participated in a proceeding before the commission within one year prior to the communication; or

(c)
Who anticipates participating in a proceeding before the commission within one year after the communication.

(3)
Each memorandum filed pursuant to subsection (1) of this section shall set forth the time and place at which the communication was made, the persons who were present at that time and place, a statement of the subject matter of the communication, other than proprietary information, and a statement that the subject matter of the communication did not relate to any pending adjudicatory proceeding before the commission. It shall not be necessary for the memorandum to be prepared by the commissioner or judge, but it shall be signed or otherwise authenticated by the commissioner or judge, whose signature or authentication shall constitute a certificate by such commissioner or judge that the memorandum is complete and accurate. All such memoranda shall be filed with the director of the commission, who shall keep them on file and available for public inspection for a minimum of three years after their submission.

(4)
Any public utility may request that the commission conduct a public meeting at which communications otherwise subject to this section may be made without the necessity of filing memoranda. The commission shall adopt reasonable rules and regulations to govern such requests. In addition, the commission may adopt such other rules as are necessary and proper to govern ex parte communications generally.
(5)
As used in this section, an “adjudicatory proceeding” does not include a rule-making proceeding or discussions on pending legislative proposals.  
(Emphasis added).  In Decision No. C10-0368, at ¶ 8, the Commission concluded § 40-6-122, C.R.S., implicitly prohibits ex parte communications, the subject matter of which relates to a pending adjudicatory proceeding and does not merely require disclosure of communications that do not.  We will adhere to that conclusion in this Order.  
19. Disqualification of a commissioner is required under certain circumstances listed in § 40-6-124(1)(d), C.R.S.  It states “Commissioners and presiding administrative law judges shall disqualify themselves in any proceeding in which their impartiality may reasonably be questioned, including, but not limited to, instances in which they...[h]ave engaged in conduct which conflicts with their duty to avoid the appearance of impropriety or of conflict of interest.”
20. The Commission relies on the cases addressing the disqualification of judges and administrative decision-makers, in analyzing motions for disqualification, due to the absence of case law interpreting §§ 40-6-122, -123, and -124, C.R.S.  These cases hold, inter alia, that there is a presumption of integrity, honesty, and impartiality in favor of the Commissioners and other decision-makers serving in quasi-judicial capacities.  Mountain States Tel. & Tel. Co. v. Public Utilities Comm’n, 763 P.2d 1020, 1028 (Colo. 1988).  The Commission also recognizes that the Colorado Code of Judicial Conduct is applicable to the Commission if it is acting in a quasi‑judicial capacity.   That said, in Decision No. C10-0368, at ¶¶ 10-11, the Commission concluded § 40-6-122, C.R.S., a specific provision of law addressing ex parte communications by the Commissioners and Commission Administrative Law Judges (ALJs), acts as an exception to and prevails over inconsistent provisions of the Colorado Code of Judicial Conduct,
 addressing ex parte communications by judges and other decision-makers generally.  We will adhere to that conclusion in this Order.   

21. In performing many of their roles, it is important for the Commissioners to stay informed regarding the latest developments in various electric generation technologies, including concentrated solar and other solar technologies.  One of the ways in which the Commissioners do so is by meeting with solar developers.
  The legislative history of § 40-6-122, C.R.S., indicates the General Assembly did not intend to create ex parte requirements that would restrict the flow of vital information to the Commission or to hamstring the Commission so that it cannot conduct its business efficiently.  See “1992 Sunset Review: Colorado Public Utilities Commission” report 
prepared by the Office of Policy, Research, and Regulatory Reform, Department of Regulatory Agencies, dated June 1992 (Sunset Report), pp. 54-56.
  The Sunset Report preceded Senate Bill 93-18, codified at § 40-6-122, C.R.S.  The General Assembly adopted the recommendations in the Sunset Report on the issue of ex parte communications through Senate Bill 93-18.
  See also, Hearings on S.B. 93-18 Before the S. Bus. Comm., (Feb. 3, 1993) and Hearings on S.B. 93‑18 Before the H. Bus. Comm., (Mar. 2, 1993) (testimony of Bob Connelly for U.S. West) (the lines of communications between the industry and the Commissioners must remain open to make sure the Commissioners are knowledgeable about a fluid and dynamic industry).
  
22. Finally, § 40-6-122, C.R.S., only prohibits ex parte communications that relate to a pending adjudicatory proceeding before the Commission (emphasis added).  The Commission therefore must determine whether the ex parte meetings listed by Trinchera Ranch in its Second Motion relate to this pending adjudicatory proceeding.  It is important to remember the term “relate to” cannot be taken to extend to the further stretch of its indeterminacy.  See, e.g., Egelhoff v. Egelhoff, 532 U.S. 141, 146 (2001) (internal citations omitted) (discussing the term “relate to” in the context of federal preemption).  

b. Relation of the Ex Parte Meetings Between
Commissioner Baker and Solar Developers
to the Pending Adjudicatory Proceeding

23. We agree with Public Service and Tri-State that a connection between the merits of this pending adjudicatory proceeding and the meetings referenced by Trinchera Ranch, if any, is attenuated.  The meetings with SolarReserve and other developers are not related to the issues pending in this docket, specifically the need for the San Luis Valley-Calumet-Comanche project.  This is because Public Service cannot simply enter into a contract for a solar facility proposed by SolarReserve or another similarly situated developer, to justify the need for the transmission line, as Trinchera Ranch implies.  The suggestion that Public Service tried to funnel information to the Commission through SolarReserve, also lacks an evidentiary basis.  
24. The Electric Resource Planning (ERP) Rules of the Rules Regulating Electric Utilities, 4 CCR 723-3, describe in detail the process by which Qualified Retail Utilities such as Public Service must acquire electric generation assets. Rules 3610 to 3618 collectively illustrate that Public Service may only acquire generation assets after going through a multi-phased ERP process.  The Commission must rule on numerous inputs leading to the acquisition of a particular generation resource and a number of steps are required before Public Service can acquire a solar facility proposed by SolarReserve or another developer.  We therefore agree with Public Service and Tri-State that any relation between the merits of this docket and the meetings referenced by Trinchera Ranch is remote.  Further, we note that the two meetings with SolarReserve that occurred on December 17, 2010, the ones Trinchera Ranch claims are especially problematic given their timing, actually occurred after Public Service filed an amended application in Docket No. 10A-377E on November 19, 2010 and therefore no longer advocated for any additional solar resources as part of its 2007 ERP.  

25. We find the meetings referenced by Trinchera Ranch in its Second Motion are exactly the types of informational meetings that the General Assembly did not intend to prohibit by enacting § 40-6-122, C.R.S., are sanctioned by the Colorado Constitution.  The prohibition of these meetings would result in the restriction of the flow of vital information to the Commissioners and would hamstring the Commission in conducting its business.  Just like it was important for the Commissioners to be knowledgeable about the fluid and dynamic telecommunications industry in 1993, it is equally important for the Commissioners to be knowledgeable about the fluid and dynamic solar industry in 2011.  The subject matter of the meetings referenced by Trinchera Ranch is far removed from the issues pending in this adjudicatory docket and is therefore not related to it within the meaning of § 40‑6-122, C.R.S.  Therefore, these meetings were not prohibited under § 40-6-122, C.R.S., and did not result in a denial of due process to Trinchera Ranch.  We deny the Second Motion and the requests to disqualify Commissioner Baker and to dismiss the CPCN applications, as a result of the meetings with solar developers.  
F. Meeting Between Commissioner Baker and Roy Palmer and Karen Hyde
26. In its Second Motion, Trinchera Ranch mentions the January 12, 2010 meeting between Commissioner Baker and Karen Hyde and Roy Palmer, employees of Public Service.  Trinchera Ranch filed a motion to compel depositions of Ms. Hyde and Mr. Palmer on March 26, 2010, following a review of the disclosure letter filed by Public Service and the disclosure form filed by Commissioner Baker.  The ALJ denied the motion to compel.  See, Decision No. R10‑0414-I, mailed April 29, 2010.  Trinchera Ranch lists that meeting among the meetings that, in its view, violates its due process rights.  

27. Public Service and Tri-State do not address that meeting in their responses to the Second Motion.  

28. Public Service filed the disclosure letter related to its meeting with Commissioner Baker in Docket No. 09I-653G (In the matter of the investigation of natural gas supply and its use in the mitigation of greenhouse gases) on January 12, 2010.  The disclosure letter stated “Public Service discussed production cost analysis and transmission studies underway related to the investigatory docket and discussed legislation that may be proposed in the upcoming state legislative session.” Also, in response to Trinchera Ranch’s discovery, Public Service stated that “during the January 12, 2010 meeting we briefly discussed preliminary electric transmission studies relating to requests being discussed as part of the legislative session concerning closure of all metro area coal plants (Cherokee, Valmont, and Arapahoe) through legislation.”
  

29. Based on the above, it is clear that the meeting between Commissioner Baker and Ms. Hyde and Mr. Palmer did not relate to this pending adjudicatory docket. See also, Recommended Decision No. R10-1245, mailed November 19, 2010 at ¶¶ 44-50; Decision No. C11-0288, mailed March 23, 2011 at ¶¶ 31-35.  That meeting broadly touched upon transmission issues and the effects of the closure of metro area coal plants on transmission infrastructure.  It did not touch upon the transmission line proposed in this docket.  Instead, Commissioner Baker discussed a pending legislative proposal (which later became House Bill 10-1365) with Ms. Hyde and Mr. Palmer at that meeting.  Under § 40-6-122(5), C.R.S., not only was that meeting not prohibited, it was conducted in furtherance of Commissioner Baker’s essential duties on behalf of the Commission. As Judge Martinez aptly noted, 

The public should expect the [Commissioners] to exercise their quasi-legislative responsibility by participating in the legislative process on the public’s behalf and assisting with drafting of proposed legislation. Commissioner participation in the legislative process is inherent in the PUC’s duty. Engaging…[the Commissioners] in the legislative process should be encouraged, because their participation will likely offer technical expertise and a perspective that will enhance the final legislation. 
Intermountain Rural Elec. Ass’n, p. 7.

30. We find the meeting between Commissioner Baker and Ms. Hyde and Mr. Palmer was not prohibited under § 40-6-122, C.R.S., and did not deny due process to Trinchera Ranch.   We therefore deny the Second Motion and the requests to disqualify Commissioner Baker and to dismiss the CPCN applications contained therein.
G. Meetings Involving Ex-Chairman Binz
31. In addition to the meeting between ex-Chairman Binz and SolarReserve held on December 17, 2010 (discussed above), Trinchera Ranch points to the phone call ex‑Chairman Binz made to Mr. Scott Wilensky, Public Service’s Vice President of Regulatory and Resource Planning, on November 8, 2010.  Trinchera Ranch attaches the disclosure form that Mr. Binz prepared and signed pursuant to § 40-6-122, C.R.S., as Exhibit K to the Second Motion.  In that form, Mr. Binz states as follows “I called Scott [Wilensky] to let him know I would be seeking reappointment to the PUC.  I ask [sic] him what Xcel’s position would be on my reappointment.  He promised to get back in touch on that.”
32. Trinchera Ranch expresses a concern with this phone call, arguing it demonstrates the close relationship and recurring, impermissible communications between the Commissioners and Public Service.  Trinchera Ranch cites to Canon 4 of the Colorado Code of Judicial Conduct, which requires judges and candidates for judicial office to act with integrity and impartiality in their political and campaign activities.  Trinchera Ranch argues that, while Mr. Binz was seeking reappointment instead of standing for a retention election, the concepts found in Canon 4 apply to the situation as well.  Trinchera Ranch argues that Mr. Binz should not have searched out the support of the party that regularly appears before the Commission. 


33. In response, Public Service contends that, in its experience, it is not unusual for utilities to be asked whether they have a position on a person’s appointment to the Commission. Public Service states its default approach is that it neither supports nor opposes an appointment or a reappointment and that this default approach was followed here.  For its part, Tri-State adds that Commissioners serve in multiple capacities, including quasi-judicial, quasi-legislative, and quasi-executive roles, thus the rules concerning judicial campaign activities in retention elections do not apply.  In addition, Tri-State argues a mere query by Mr. Binz cannot be characterized as an improper attempt to solicit Public Service’s support for his reappointment.  

34. We note Trinchera Ranch does not allege that any taint resulting from the phone call between ex-Chairman Binz and Mr. Wilensky somehow “spread” to Commissioner Baker or, for that matter, Chairman Epel (assuming, arguendo, there is such a taint).  Trinchera Ranch cites no legal authority for the proposition, and we are not aware of any, that any taint from one decision-maker of an administrative agency automatically spreads to other decision-makers of that agency.  Regarding the meeting between ex-Chairman Binz and SolarReserve that was held on December 17, 2010, we find that meeting was proper for the same reasons that the meetings between Commissioner Baker and Solar Reserve and other developers were proper.  In addition, because Mr. Binz is no longer on the Commission, all allegations related to him are now moot.  

35. For the above reasons, we deny the Second Motion and the request to dismiss the CPCN applications contained therein.  Further, we note that the timing of the Second Motion has been fundamentally unfair to Mr. Binz.  Even accepting at face value the assertion that Trinchera Ranch believed any motion for disqualification would have been futile prior to the issuance of Decision No. C11-0354, mailed April 1, 2011,
 it still could have filed the Second Motion prior to ex-Chairman Binz leaving the Commission on April 8, 2011.
  By waiting to file the Second Motion until after Mr. Binz resigned, Trinchera Ranch deprived him of an opportunity to address the allegations.  

H. Rule of Necessity

36. Even though we deny the Second Motion for the reasons stated above, we briefly address Trinchera Ranch’s arguments regarding the Rule of Necessity in this Order.  The Rule of Necessity requires judges and decision makers presiding in quasi-judicial administrative matters, such as the Commissioners, to resolve a dispute if there is no other forum with jurisdiction over the matter to which the parties may turn.  In Decision No. C10-0368, the Commission found that, following the recusal of Commissioner Tarpey, the Rule of Necessity required the remaining two Commissioners stay on this docket even if they agreed with Trinchera Ranch on the merits.  
37. Trinchera Ranch argues that the Rule of Necessity “cannot be used as a sword,” or to “inoculate a continuing series of ex parte meetings with private parties that have a material stake in the outcome,” or to “flaunt due process.”  Trinchera Ranch points to Leonard v. Bd. of Dirs., Prowers County Hosp. Dist., 673 P.2d 1019, 1023 (Colo. App. 1983), where the Colorado Court of Appeals stated there may be an exception to the Rule of Necessity in the very limited number of cases where there are “especially egregious violations of fundamental constitutional rights.”  Finally, Trinchera Ranch cites deKoevend v. Bd. of Educ. of West End School Dist. RE-2, 688 P.2d 219, 231 (Colo. 1984) for the proposition that, if the Rule of Necessity is invoked, “a reviewing court should make an intensive study of the administrative record to make certain that no injustice was done to the party aggrieved by the administrative decision.”  

38. We note the Leonard court mentioned the exception in dicta and even then stated only that there may be such an exception, not that there is one.  Further, since the Leonard case was decided in 1983, no other Colorado court cases dealing with the Rule of Necessity discussed the existence of an exception. However, even assuming:  (1) an exception to the Rule of Necessity exists; and (2) this exception applies here, it still does not follow dismissal is appropriate.  Rather, in deKoevend, a case cited by Trinchera Ranch, the Colorado Supreme Court indicated a proper remedy may be a more intensive standard of review on appeal, not a dismissal.  deKoevend, 688 P.2d at 231. I
II. ORDER
A. The Commission Orders That:

1. The Motion for Leave to File Reply and Reply in support of its Second Motion to Disqualify and Motion to Dismiss, filed on May 10, 2011 by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively, Trinchera Ranch) is granted.

2. The Second Motion to Disqualify and Motion to Dismiss, filed on April 25, 2011 by Trinchera Ranch is denied.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
June 8, 2011.
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� See, Decision No. C11-0584, mailed May 31, 2011, discussing a challenge brought by Trinchera Ranch to the confidentiality designation of a document, wherein Trinchera Ranch properly followed all applicable rules.


� In making that argument, Public Service relies only on non-confidential portions of that deposition.


� Attached to this Order as Attachment A.  That order is now a final order in that case, since Intermountain Rural Electric Association (IREA) declined to pursue the merits of the case following the denial of the preliminary injunction.  


� The citations in the Second Motion, responses, reply, and this Order are to the current formulation of the Colorado Code of Judicial Conduct, which went into effect on July 1, 2010.  In its previous decisions related to the disqualification issue in this docket, the Commission cited to the former Colorado Code of Judicial Conduct, which was effective January 1, 1989 through July 1, 2010. 


� See also, Decision No. C11-0021, mailed January 7, 2001, at ¶ 9.


� The report is available at http://www.dora.state.co.us/opr/archive/92puc.pdf.


� This report is relevant, because, when the legislative history indicates an intent to adopt recommendations of the expert commission, the statute should be interpreted in a manner consistent with the report issued before the introduction of the bill. L.E.L. Constr. v. Goode, 867 P.2d 875, 878 (Colo. 1994).


� See, People v. Hernandez, 176 P.3d 746, 753-754 (Colo. 2008) (The Colorado Supreme Court relied on statements of the legislators during floor debates and testimony before the committee as evidence of legislative intent); People in Interest of G.W.R., 943 P.2d 466, 468 (Colo. App. 1996) (“A most basic resource for determining the legislative intent is the discussion which takes place during the hearings before House and Senate committees concerning the enactment of legislation.”)


� See, Exhibit C to Trinchera Ranch’s Motion to Compel filed on March 26, 2010.


� For reasons stated in Decision No. C11-0354, we question the reasonableness of this assertion.  


� Even though his term as Chairman of the Commission ended on January 10, 2011, Mr. Binz remained at the Commission pending a decision on his reappointment.  On February 10, 2011, Mr. Binz announced he would no longer be seeking reappointment to the Commission.  During the March 30, 2011 Commissioners’ Weekly Meeting, ex-Chairman Binz announced his last day at the Commission would be April 8, 2011.  On April 8, 2011, Mr. Binz resigned as Chairman of the Commission.  
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