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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Exceptions to Recommended Decision No. R11-0401 Dismissing Application Without Prejudice and Closing Docket (Exceptions), filed by Colorado Sightseeing Tours, LLC, now known as Front Range Sightseeing (Applicant) on May 4, 2011.  Now being fully advised in the matter, the Commission grants the Exceptions in part and remands the proceeding to the Administrative Law Judge (ALJ) for further action as necessary.

B. Findings
2. On February 10, 2009, Applicant filed an application for authority to operate as a common carrier by motor vehicle for hire.  On March 25, 2009, the Commission deemed the Application complete and referred the matter to an ALJ.

3. A number of parties intervened in this case, including The Mountain Guides, Inc., doing business as Scenic Mountain tours (Mountain Guides); The Colorado Sightseer, Inc. (Colorado Sightseer); and MKBS, LLC, doing business as Metro Taxi &/or Taxis Fiesta &/or South Suburban Taxi (Metro Taxi).  However, Metro Taxi and Applicant subsequently entered into a stipulation and settlement agreement restricting the authority sought and Metro Taxi subsequently withdrew its Intervention.
4. The ALJ set forth the discovery and pre-trial procedures in Decision No. R09‑0514-I issued May 13, 2009.  That Order set the cutoff date for discovery as July 17, 2009.  Any objections regarding discovery were required to be filed within seven days of service of the discovery request or response.

5. On June 22, 2009, Applicant filed a Motion to Strike or Dismiss Intervention.  In this motion, the Applicant sought to dismiss Intervenor Mountain Guides from the proceeding because it failed to respond or object to discovery timely propounded by Applicant. 
  Further, Applicant stated Mountain Guides failed to timely file and serve its list of witnesses and copies of exhibits within 20 days of the conclusion of the notice period, as required by Rule 1405(e)(II), of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

6. On July 13, 2009, Applicant filed a similar Motion to Strike or Dismiss Intervention concerning Intervenor Colorado Sightseer.  In that motion, Applicant states Colorado Sightseer failed to respond to discovery requests and failed to file an objection to the discovery.

7. The ALJ considered Applicant’s Motions to Dismiss in Decision No. R09-0763-I, issued July 15, 2009.  The ALJ stated,

A review of the propounded discovery demonstrates that it is reasonable in scope and not imposed for any improper purpose.  Nor is it found that the discovery requests of Applicant are unduly burdensome or oppressive.  Therefore, Mountain Guides and Colorado Sightseer are ordered to respond to Applicant’s discovery requests by the close of business on July 20, 2009.  Time is of the essence here since the hearing begins on July 21, 2009.  To the extent Mountain Guides and Colorado Sightseer do not maintain certain information requested such as a request for tariffs, each may certainly indicate that in its response.  Mountain guides shall also file and serve its list of witnesses, testimony summaries, and copies of exhibits by the close of business on July 20, 2009.

Colorado Sightseer shall file its witness list, testimony summaries, and copies of the exhibits it intends to utilize at the hearing by the close of business on Monday July 20, 2009 . . .

Should either intervenor fail to comply with the requirements of this Order, either may be dismissed from this docket.

Decision No. R09-0763-I, at ¶ 15-17.

8. On July 17, 2009, Applicant filed a Motion to Continue Hearing, in order to allow adequate time to review and analyze the Intervenors’ Exhibits and Witness Lists ordered to be produced by Decision No. R09-0763-I.  That Motion was granted by Decision No. R09-0784-I, July 21, 2009, and the hearing was continued to a date to be determined later.

9. On October 7, 2009, the Applicant filed a new Motion to Strike or Dismiss Intervention.  In that motion, Applicant states both Colorado Sightseer and Mountain Guides failed to respond to discovery and failed to identify witnesses and copies of witnesses, in violation of Commission Rules and Decision No. R09-0763-I.

10. Intervenor Mountain Guides responded to the Motion on October 14, 2009.  In that response, Mountain Guides claims “Applicant is obsessed with discovery,” and contends discovery should not be permitted because the Applicant previously made misrepresentations to the PUC, and because the authority sought is unnecessary to serve the public.

11. The ALJ issued Recommended Decision No. R11-0401 on April 15, 2011.  The Decision states,

[S]ince [the Order Granting Motion to Continue Hearing] was issued, Applicant filed no other pleadings with the Commission to set a new hearing date in this application proceeding.  Nor has applicant provided any further information regarding its intentions to move its Application forward.

Due to the passage of time in this matter without any communications from Applicant regarding the Application, it is apparent that the Application is dormant.

Decision No. R11-0401, at ¶ 5-6.  The ALJ therefore dismissed the Application without prejudice, and instructed the Applicant that it may file another application at a later date if it so wishes.  Id. at ¶ 6.
12. In its Exceptions, filed May 4, 2011, Applicant states it “did not move to have a new hearing date set and the Commission did not set a hearing because the Motion to Strike or Dismiss was pending.”  Applicant further states it “never indicated to the Commission that it did not want to proceed with the Application or that it did not want the Commission to act on its pending Motion.”  Applicant therefore requests that the Recommended Decision be set aside and that the Commission strike or dismiss the interventions and grant the application as unopposed.

13. In a response filed May 10, 2011, Intervenor Mountain Guides disputes the merits of the underlying Application, but does not address the arguments presented in the Exceptions.

C. Conclusions

14. Applicant filed its Motion to Strike or Dismiss on October 7, 2009.  This motion was never considered by the ALJ.  While the ALJ is correct that the Applicant did not file any documents requesting a new hearing date, it does not appear to have abandoned its Application.  Rather, it appears the Applicant was waiting for a resolution of the pending Motion.

15. The Commission will therefore grant the Exceptions in part, setting aside Recommended Decision No. C11-0401, and remanding this Docket back to the ALJ for consideration and disposition of the Applicant’s pending Motion to Strike or Dismiss, and further action as necessary.
II. ORDER  
A. The Commission Orders That:  

1. The Exceptions to Recommended Decision No. R11-0401 Dismissing Application Without Prejudice and Closing Docket filed by Colorado Sightseeing Tours, LLC, now known as Front Range Sightseeing, LLC (Applicant), are granted in part, consistent with the discussion above.  

2. This proceeding is remanded to the Administrative Law Judge for disposition of the Applicant’s pending Motion to Strike or Dismiss, and further action as necessary.
3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 25, 2011.
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� Rule 1405(e)(VI), 4 Code of Colorado Regulations 723-1, permits any person adversely affected by another party’s failure to provide discovery to file a motion to compel discovery, a motion to dismiss, or a motion in limine.
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