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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a joint motion filed on May 2, 2011 by Public Service Company of Colorado (Public Service or Company) and the Colorado Office of Consumer Counsel (OCC) collectively (the Parties).  Being fully advised in the matter and consistent with the discussion below, we grant the motion.  

2. Commission Decision No. C11-0139 was mailed on February 8, 2011, settling a number of issues that were raised in this docket.  As part of that decision, Public Service and the OCC were required to develop guidelines for the use of a tracking mechanism for intellectual property (IP) and patents that might arise out of the SmartGridCity (SGC) project in Boulder, Colorado. The Order directed that guidelines are to be filed with the Commission by March 31, 2011.

3. Commission Decision No. C11-0329 was mailed on March 31, 2011, granting a request jointly filed by the Parties to extend the deadline to April 30, 2011 and waiving response time.  

B. Discussion
4. Public Service states that it has not been named as an inventor on any patent applications filed by its SGC partners and that it does not intend to pursue patent protection on any technology it developed during the project.  The Parties assert that if there is ever any affiliate use of any technology that was developed in or licensed as part of the SGC project, the appropriate valuation for that use for ratemaking purposes would need to be done on a case‑by‑case basis.  Therefore, the Parties are not currently agreeing to any specific compensation for the use by affiliates.  Instead, the tracking mechanism is designed to determine whether any IP, patents, or other rights exist.  If it is established that IP rights exist, then at that time interested parties can determine whether there should be any compensation, and if so how much. 
5. The Parties have agreed to a tracking mechanism which describes the Company's obligation to track all IP that arises from the SGC project, regardless of when patents were or may be acquired, or when other Xcel Energy affiliates received or may receive free or discounted uses of IP.  The tracking mechanism is comprised of the following elements:

· Public Service will survey all of its SGC partners in the first quarter of 2012, 2013, and 2014 to determine if they had obtained or had plans to obtain patent protection on any technology developed from the SGC project that Public Service's affiliates could utilize.

· Public Service's obligation to survey the SGC partners would be extended to each first quarter following any year that the partners reported that they did seek or intended to seek patent protection on technology developed during the SGC project that Public Service's affiliates could make use of.

· If the SGC partners obtain patent protection on technology developed during the project that Public Service's affiliates could utilize, if Public Service was named as a joint-inventor on any patent applications filed by a SGC partner, or if Public Service itself obtained patent protection on technology developed during the project, the Company would ascertain whether any of its affiliates were making use of such technology.

· Public Service will report to the OCC by the first quarter of 2012, 2013, and 2014 the results of its survey and any use of technology developed during the project by affiliates.

· Public Service will report to the OCC the use of any software, knowledge capital, design documents, and reports acquired or licensed pursuant to its agreements in the SGC project that are subsequently used by any of the other Xcel Energy utilities for purposes other than SGC, and such use is allowed by the partner at a discount (or no fee) by virtue of its agreements and contracts in the SGC project.
6. We find the Parties have complied with our directive in Decision No. C11-0139 to develop guidelines for the purpose of tracking IP.  We agree that if a situation develops where IP is being used by an Xcel Energy company other than Public Service, the value assessment would be determined on a case specific basis.  We find good cause to grant the motion.
II. ORDER
A. The Commission Orders That: 

1. The Joint Motion filed by Public Service Company of Colorado and the Colorado Office of Consumer Counsel is granted.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 25, 2011.
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