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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of exceptions filed by Public Service Company of Colorado (Public Service or Company)
 and exceptions filed jointly by Staff of the Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC)
 to Decision No. R11-0380 (Recommended Decision) on April 27, 2011.  Both Public Service and jointly Staff and the OCC filed respective responses to each other’s exceptions on May 11, 2011.  Being fully advised in the matter and consistent with the discussion below, we deny all exceptions.
B. Background

2. The procedural history of this docket and the findings of fact and law set forth by the Administrative Law Judge (ALJ) Paul C. Gomez in the Recommended Decision were detailed and comprehensive.  We will touch on the procedural history and the findings of fact and law as we discuss each of the issues raised by the parties on exceptions, to the extent these are relevant to our analysis.  
3. Public Service filed this application on August 2, 2010 pursuant to Commission Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3-3659(n), which provides that investor-owned Qualifying Retail Utilities (QRUs) such as Public Service may seek approval to retain earnings from the trade or sale of excess Renewable Energy Credits (RECs).

4. Public Service proposed that the margins from the Gen Book
 REC only (or standalone) transactions be shared 80 percent to customers (or ratepayers) and 20 percent be retained by the Company.  The customer share of the margins would be credited to Public Service’s Renewable Energy Standard Adjustment (RESA) deferred account as required by Rule 4 CCR 3659(n), and would be available to acquire more renewable resources within the statutory retail rate impact cap.

5. The only other party in this docket, in addition to Staff and the OCC, was the Governor’s Energy Office who had filed a notice of intervention by right on August 4, 2010, but did not file exceptions.  On September 15, 2010, the Commission deemed this application complete and referred it to an ALJ for disposition. 

6. The ALJ issued the Recommended Decision on April 7, 2011, granting the application with modifications.  The Recommended Decision resolved two main issues, which are now the focus of the exceptions; 1) the appropriate sharing percentages between the Company and its ratepayers; and 2) the appropriate treatment of the ratepayers’ share of the margins.

7. The ALJ agreed with Staff and the OCC regarding the appropriate sharing percentages between the Company and its customers.  The ALJ determined the sale of RECs is inherently less risky than the short-term sale of electricity and requires a lower level of skill.  Consequently, the Company’s share of standalone REC margins was set on a sliding scale as proposed by Staff and later supported by the OCC.  This arrangement was found to reflect the early need to acquire knowledge and experience to begin trading, but then decline as the Company becomes more experienced and the market continues to develop.  As a result, the sharing of margins from the sale of standalone RECs between Public Service and its customers adopted was as follows:

Year


Public Service Share


Ratepayer/Customer Share

2011



20 percent



80 percent

2012



17 percent



83 percent

2013



14 percent



86 percent

2014



10 percent



90 percent
8. With regard to the appropriate treatment of the ratepayers’ share of the margins, the ALJ found that given the large negative RESA deferred balance and the interest rate associated with it, it is in the best interests of the ratepayers to reduce this negative balance and the amount of interest required to be paid by ratepayers.  Therefore the margin allocation mechanism proposed by Public Service to credit the full amount of the ratepayers’ share to the RESA account was adopted by the ALJ.
C. Public Service’s Exceptions on the Level of Margin Sharing

9. Public Service contends that the ALJ misapplied the standards stated in Rule 4 CCR 3659(n) that the Commission needs to consider when establishing a sharing percentage.  Public Service states that the ALJ cited: 1) the marginal risk of loss associated with trading standalone RECs; and 2) the level of skill necessary to trade RECs compared to the skill level required to trade electricity as the criteria for adopting the declining sharing percentages.  Instead, Rule 4 CCR 3659(n) states “the Commission shall take into account the development of the REC market and the expected value added by the investor owned QRU in marketing and trading the RECs.”  In support of this, the Company states that the market for standalone RECs is nascent and there is no evidence that it will improve in the next four years.  Also, the effort required by the Company to understand different markets and draft necessary agreements justifies a 20 percent share.  

10. Public Service further argues that the sale of standalone RECs poses a similar degree of risk as trading Gen Book energy and RECs bundled with Gen Book energy.  Thus, in order to align theses incentives and avoid favoring one over the other, the incentives need to be the same.  With the proper incentive the Company will pursue trading opportunities which will lead to more RESA funds to acquire more renewable energy.  

11. Staff and the OCC, collectively, responded the ALJ properly considered Rule 3659(n).  Staff and the OCC note that the ALJ’s acceptance of a declining percentage properly factors in the potential for a national standardized market to emerge and for the up-front need to acquire knowledge, experience, and relationships which will be carried forward in future trading activities.  Further, Staff and the OCC state that the ALJ correctly found that the trading of RECs involves considerably less skill than required in the trading of energy and is less risky which limits the amount of value that can be added by Public Service. 

12. Further, Staff and the OCC argue that it is not necessary to align the margin sharing percentages for RECs and energy sales.  The Company’s Business Rules should be designed to assure a trader selects a transaction that results in the maximum benefit to the ratepayer.  If that is not the case. the Business Rules should be modified, not the sharing percentages.

13. We agree with Staff and the OCC that the ALJ properly took into account the nature of current REC markets and the potential value that the Company may be able to add.  The record shows that, while fragmented, there are established markets for RECs which determine prices based on various factors such as supply and demand and state and federal policies.  The amount of added value that Public Service can bring to the sale of RECs is limited at this time.  We recognize that there are up-front costs to establishing REC trading operations, but this is addressed by the higher sharing percentages granted in the immediate years.  Public Service’s exceptions on this ground are denied.

14. We look forward to understanding more about the opportunities and risks related to REC trading.  The first step in this process will occur in Docket No. 09A-602E where we have scheduled a limited hearing to determine the appropriate, permanent sharing percentages of funds earned from selling Hybrid RECs.     
D. Staff and the OCC Exception on REC Margin Treatment

15. Staff and the OCC do not challenge the ALJ’s decision to credit all ratepayer proceeds to the RESA to pay down the negative balance.  Rather, they jointly argue that, once the balance is positive, Public Service should be required to allocate the ratepayer share between the Electric Cost Adjustment (ECA) and RESA based on the annual respective funding percentages as previously argued by both parties. 

16. The OCC adds that if ratepayer funds earned from the sale of RECs, which were funded by both the ECA and RESA, are not allocated back to the respective rider then Public Service is in violation of the 2 percent cap.  

17. The OCC also raises an argument regarding the cost-causation principle which dictates that the costs be allocated to those who caused them.  In this case the corollary would apply and approximately 70 percent of the benefits should be applied to the ECA which funded or caused the RECs to be generated.
18. Staff is also concerned about violating the 2 percent cap but clarifies, separately that its position differs from the OCC’s in that the portion that would normally go to the ECA should be used to offset RESA contributions, which would avoid the need for a waiver of Rule 4 CCR 3659(n).  In conclusion though, Staff appears to support OCC’s position to allocate funds between the ECA and RESA.

19. In response, Public Service argues that the ALJ was merely ordering what the Rules require and that Staff and the OCC’s position would limit the Commission’s options for acquiring more renewable energy.  Further, Public Service argues that, if the retail rate impact as calculated in the Renewable Energy Standard (RES) plans is within 2 percent as Staff has previously agreed to, then the Company is within the cap.

20. It appears that Staff and the OCC are rearguing the retail rate impact calculation from past RES plans where they contended that the incremental cost of renewable energy was incorrectly being allocated to the ECA.  That issue was settled and is not at issue in this docket.  We find that the costs allocated to the RESA correspond to the incremental cost of renewable energy and thus are what are represented by the associated REC. 

21. Further, Rule 4 CCR 3659(n) is clear and specifically designates the RESA as the place where proceeds from the sales of RECs shall be credited.  Supporting this Rule, in Docket No. 08R-424E, Decision C09-0990 mailed September 9, 2009, in paragraph 110 we stated, “Funds not retained by the investor owned QRU as earnings shall flow into the RESA account to increase the ‘headroom’ available to cover the net incremental costs of additional eligible energy resources.”  We therefore deny Staff and the OCC’s exceptions on this ground. 
II. ORDER

A. The Commission Orders That:

1. The exceptions filed by Public Service Company of Colorado to Recommended Decision No. R11-0380 on April 27, 2011 are denied, consistent with the discussion above.

2. The joint exceptions filed by the Staff of the Public Utilities Commission and the Colorado Office of Consumer Counsel to Decision No. R11-0380 on April 27, 2011 are denied, consistent with the discussion above.

3. The 20-day time period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.
4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 18, 2011.
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� On May 2, 2011, Public Service filed a correction to its exceptions.  The Company added that the last sentence on page 12 that continues onto the beginning of page 13 should read: "In making the determinations reflected in the Decision, the Decision observes that the trading of RECs bundled with energy carries with it risks associated with ensuring that the RECs bundled with energy can be sold above their total cost, which include brokerage fees and commissions and the production and transmission of the electricity."


� On April 28, 2011 Staff and the OCC jointly filed a Notice of Errata and a corrected copy of their exceptions which previously included a wrong Recommended Decision reference.


� Generation Book energy or Gen-Book energy is the energy created by resources serving the Public Service system.


� The ALJ also agreed with Staff/OCC and established an expiration date of the standalone REC margin sharing mechanism of December 31, 2014, but he declined to adopt an expiration date tied to the enactment of a federal renewable portfolio standard.
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