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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions
1. This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (Applications for RRR) filed on April 13, 2011 by Qwest Corporation (Qwest); the Colorado Telecommunications Association, Inc. (CTA); and the Colorado Office of Consumer Counsel (OCC) to Commission Decision No. C11-0232 issued March 3, 2011.
2. By Decision No. C11-0232, the Commission adopted various rule revisions to the Colorado High Cost Support Mechanism (HCSM), which rules are set within the Commission’s Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2.  The rule modifications addressed a number of topic areas, including the adoption of a phase down approach to equitably re-size the HCSM fund, the setting of statewide residential and business benchmark rates, the establishment of an extraordinary circumstance requirement for resetting HCSM support levels, temporally linking the designation of HCSM fund eligibility with the commencement of the offering of the supported service, reporting requirements, contributions by Voice Over Internet Protocol (VoIP) providers, the identical support rule, and other issues relating to the scope and structure of the HCSM.
3. Collectively, the Applications for RRR raised concerns with the following seven issues:
· Phase down approach;
· Contribution requirements applicable to VoIP carriers;

· Legality of the identical support rule for competitive carriers;
· Extraordinary circumstance requirement;

· The rate element applied to “net” revenues; 

· Benchmark calculation and revenue setting; and
· Clarification of phase down occurrence (monthly versus annually).
4. CTA and Qwest argue that the phase down approach does not provide for carriers to be fully reimbursed pursuant to § 40-15-208, C.R.S., and that the Commission did not provide proper notice in accordance with Colorado’s Administrative Procedures Act, § 24-4-101, C.R.S., et seq.  Both parties state that the statutory requirement provides that the HCSM program must allow providers to be fully reimbursed for the difference between the costs incurred and the price charged for basic service and that HCSM support be “distributed equitably and on a nondiscriminatory, competitively neutral basis.”

5. According to Qwest, the Commission had two tools to help carriers get “fully reimbursed” for the gap between revenues and costs in high cost areas, HCSM support, or allowing carriers to increase the rate caps, but failed to use either.  Qwest states the Order (Decision No. C11-0232) also appears to shift the Commission’s policy to one of positioning the HCSM for broadband support or access reform.  Qwest states the Commission is not permitted to use a phase down approach because the HCSM’s objectives are constrained by statute, which is to support “basic service” and not other services.

6. CTA states that the phase down rule is not a logical outgrowth of the notice of proposed rulemaking because the adopted Rule 2856 diminishes or eliminates funding for some rural companies, which outcome CTA contends was beyond the scope of the proposed rules.  CTA claims it was prejudiced because there was not an adequate opportunity to provide comments or evidence regarding the phase down approach.

7. In addition, Qwest and CTA argue that the phase down rule was not made available for comment.  Qwest and CTA assert that the Commission should reconsider the phase down approach and provide parties the opportunity to be heard.  

8. In its Application for RRR, the OCC states its support for the phase down approach.  The OCC states that the Commission’s decision to reduce the size of the HCSM is consistent with the OCC’s advocacy since 2005 in this docket.  The OCC believes that the phase down approach improves the affordability of basic service because it will reduce the size of the surcharge imposed on all Colorado customers.  The OCC also asserts that the phase down rule adopted by the Commission complies with the current version of § 40-15-208, C.R.S., because it applies to all local exchange carriers, both rural and non-rural.

9. In light of the above-described competing advocacy, as well as the concerns raised by Qwest and CTA concerning a lack of sufficient opportunity to comment on and critique the phase down approach, we find that an opportunity to provide additional comments and data with respect to the phase down approach is warranted.  Due to the importance of this issue and the nature of the arguments presented in the various Applications for RRR, we will establish procedures allowing for two rounds of additional comments on it.
10. As we are providing additional opportunity for comment on the major issue in this rulemaking proceeding, we believe that allowing an opportunity for interested persons to comment on the other issues will further enhance the record on those topics as well.  However, we believe that only a single round of comments addressing the issues of VoIP carrier contributions, the identical support rule, and the extraordinary circumstance requirement is warranted as these issues were fully developed through the course of the rulemaking.
11. As to the remaining three issues, we believe the record has been fully developed and that the arguments made in the Applications for RRR are more in the way of requests for clarification.  Therefore additional comment appears to be unnecessary; however, comments on these topics that are received no later than the first comment deadline established in this Order will be considered.
12. At this point, the Commission does not anticipate the need for further oral comment proceedings in this matter.  However, the Commission will reconsider the need for such a proceeding after it has reviewed the written submissions made in response to this Order. 
II. ORDER

A. The Commission Orders That:
1. The Applications for Rehearing, Reargument, or Reconsideration filed by Qwest Corporation; the Colorado Telecommunications Association, Inc.; and the Colorado Office of Consumer Counsel to Commission Decision No. C11-0232 are granted for the purpose of allowing additional comment.

2. Additional comments on the phase down issue, the Voice Over Internet Protocol carrier contributions issue, the identical support rule, and the extraordinary circumstance requirement shall be filed no later than June 10, 2011.

3. Reply comments on the phase down issue shall be filed no later than July 1, 2011.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 11, 2011.
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