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I. BY THE COMMISSION

A. Statement

1. The Commission hereby issues this Notice of Proposed Rulemaking (NOPR) to revise its current Electric Resource Planning (ERP) rules contained in 4 Code of Colorado Regulations (CCR) 723-3-3600, et seq.  The intent of this rulemaking is to revise the existing ERP rules to implement the new requirements contained in House Bill (HB) 11-1262, signed into law and effective on March 29, 2011.  This new law modifies § 40-6-107, C.R.S., regarding the transparency and confidentiality of information associated with the planning and acquisition of electric generation resources.  

2. We further note that the Commission has had several recent cases where the treatment of confidential information regarding electric generation resources and the disclosure of modeling information associated with those resources were significant issues.  For example, computer model(s) that simulate the utility’s economic dispatch of generation resources on its system were used to support cost determinations in the filings made by the utilities pursuant to our ERP rules in 2007 and 2008
 as well as in Public Service Company of Colorado’s (Public Service) recent Clean Air-Clean Jobs Act (CACJA) filing in 2010.
  This modeling often involved the evaluation of bids from independent power producers, new utility-owned proposals, and existing utility resources.  Due to concerns surrounding the sanctity of the bidding process, the modeling was often accompanied by party requests to treat information under extraordinary confidentiality provisions pursuant to the Commission’s confidentiality rules in 4 CCR 723-1-1100.  

3. Our proposed rule changes are shown in Attachment A.  These changes reflect both the new requirements set forth in HB 11-1262 and our experiences in recent dockets concerning the modeling of bid and proposed electric generation resources.

B. House Bill 11-1262
4. HB 11-1262 addresses certain aspects of information disclosure related to bids for electric generation resources.  This legislation modifies § 40-6-107, C.R.S., adding two new paragraphs. 
5. The first new paragraph, § 40-6-107(2)(a), C.R.S., requires a Commission rulemaking to require investor-owned electric utilities to provide modeling inputs and assumptions to the owners or developers of potential generation resources, so that the owners or developers can verify that the proper inputs and assumptions were used in the utility’s computer model evaluation.  Section 40-6-107(2)(a), C.R.S., also addresses disclosure of inputs and assumptions for bids in connection with a Commission proceeding or otherwise.  Therefore, our proposed rules address such disclosure within or outside of an ERP proceeding.

6. The second new paragraph, § 40-6-107(2)(b), C.R.S., requires the Commission to establish procedures regarding highly confidential information in any proceeding regarding electric resource planning, as well as proceeding relating to the acquisition of, contracting for, or retirement of electric generation facilities.  We believe that rule 1100(a)(III) of our Rules for Practice and Procedure, 4 CCR 723-1, may already satisfy § 40-6-107(2)(b), C.R.S.  However, in furtherance of the spirit of HB 11-1262, we discuss heightened requirements for ERP proceedings and our proposed expansion thereof.  

7. For instance, in 2010, after the 2007 ERP proceedings were complete, we initiated an ERP rulemaking that included provisions to require the utility to “tee up” confidentiality issues at the beginning of an ERP docket.  Now, in light of HB 11-1262, we find that it is appropriate to expand this requirement at this time.  We therefore propose to address extraordinary confidentiality associated with resource planning issues as a part of the ERP rules, rather than deferring the issue entirely to the ERP proceeding.  

C. Impact on RES Rules

8. Although HB 11-1262 generally applies to the acquisition of electric generation resources by investor-owned electric utilities, we find that only the ERP rules require modification to comply with this new legislation.  Paragraph 3656(a) of the RES rules states:  “It is the Commission’s policy that utilities should meet the renewable energy standard in the most cost-effective manner.  To this end, the competitive acquisition provisions and exemptions of the Commission’s Electric Resource Planning Rules shall apply to the acquisition of eligible energy resources by investor owned QRUs.”  We expect that this RES rule requirement, in conjunction with the ERP rule modifications proposed herein, adequately addresses the requirements in HB 11-1262.  Therefore, we do not propose to modify the RES rules.  However, if interested person seeks to argue that RES rule modifications are necessary to address HB 11‑1262, such comments can be made within this docket, though any suggested changes to the RES rules would likely require a separate NOPR.

D. Description of Individual Rule Changes

1. Basis, Purpose and Statutory Authority

9. We propose to add § 40-6-107 to the list of statutes.  

2. General Provisions

10. We update rule numbers contained in the reference sections to match the new ERP rule numbering.  

3. Rule 3602 Definitions

11. We define a new term “modeling error or omission,” as HB 11-1262 requires the Commission to determine whether such errors or omissions occur, and if so, to require the investor-owned utility to perform further modeling (see new rule 3613(b)(III)).

12. We define “potential resource” within the ERP rules to mean only those resources that are bid in accordance with an approved plan.  As used in conjunction with new rule 3613(b), unsolicited bids or bids that do not comply with specified bidding requirements do not qualify for the remedies provided in HB 11-1262.

4. Rule 3603 Resource Plan Filing Requirements
13. We define a new paragraph (b) to require the utility to file, in conjunction with its resource plan, all necessary motions for extraordinary protections of highly confidential information.  We also require the motions to state that response time shall run concurrent with the intervention deadline for the resource plan proceeding, so that these confidentiality issues can be addressed as early as possible.  
5. Rule 3604 Contents of the Resource Plan

14. This rule previously required the utility to “tee up” the confidentiality issues as a part of its filed plan, to ensure an opportunity for the Commission to resolve such issues within the ERP proceeding.  We now propose to delete this provision and instead to add a new rule 3614 establishing provisions for access to confidential and highly confidential information.  The revised rule 3604(j) now requires the utility to list the information related to the resource plan proceeding that it will claim to be confidential or highly confidential.

15. We also require the utility to list the information that owners or developers of a potential resource may request under rule 3613(b).  Under HB 11-1262, the utility is required to disclose certain modeling inputs and assumptions to bidders.  This new rule requires the utility to propose a list of information that it anticipates will be applicable under the statute, so that parties can comment and the Commission can rule on these matters early in the Phase I proceeding.  We request comment on this proposed method, or alternately, we request other proposed solutions to this issue.
16. Last, we require the utility to list the specific confidentiality protections it proposes within the resource planning proceeding.  Between the new confidentiality requirements in rule 3614 and the utility’s treatment of confidential issues in this rule, we intend for the utility to lay out all Phase I and Phase II confidentiality issues as a part of its filed plan.  Further, given the large amount of confidential information that may be contained in the proceeding, it is important to establish how information will be provided to the public.  We request comment on how we can ensure that the public can access, to the greatest extent practical, the information presented in the case. 
6. Rule 3613 Bid Evaluation and Selection

17. Existing rule 3613 specifies the tasks and timelines required in Phase II of the resource planning process.  This Phase II process occurs after the Commission has made a determination on the utility’s plan for soliciting and evaluating bids, and after bids are then received in accordance with the Commission-approved plan.

18. We propose to modify Rule 3613 to implement § 40-6-107(2)(a), C.R.S.  Specifically, we propose that the disclosure contemplated by the statute occurs before the utility issues its 120-day report, which report addresses the potential resources selected from the bids to a competitive acquisition process, in time for the utility to make any necessary changes before issuing the report.  This is necessary to carry out the statutory requirement in § 40‑6‑107(2)(a), C.R.S., that any error or corrections are to be made “before the competitive bidding process is completed.”  We propose to require the utility to provide notice to the owner or developer of a specific resource stating whether the resource passed the initial screening process.  We also propose a paragraph to address anticipated confidentiality issues.  Consistent with § 40-6-107(2)(a), C.R.S., the owner or developer may then request that the utility provide modeling inputs and assumptions.  We then propose procedures for the owner or developer or utility to raise to the Commission any concerns.  We further propose provisions for the performance of additional modeling if the Commission determines that a modeling error or omission occurred.

19. As proposed in paragraph 3613(b), the owner or developer of a potential resource may request the utility to provide modeling inputs and assumptions related to that facility.  This provision, which allows the bidder to request such information, is taken directly from HB 11-1262.  We request comment on whether our proposed rule requirement should instead require the utility to provide such information to all bidders, without the requirement for bidders to request the information.
20. We add paragraph (h) to establish an affirmative end date by which the utility must evaluate the bids.  In light of the bidder rights established in § 40-6-107(2)(a), C.R.S., we find that it is necessary to establish an end date for the evaluation of such bids.  We also find that it is important for the utility to finalize contract negotiations within a reasonable amount of time.

21. In the spirit of HB 11-1262, these rule changes are also intended to enable bidders to understand how their bid compared with others once the competitive process is complete.  Paragraph (h) works in conjunction with proposed subparagraph 3618(b)(II), which requires utilities to release bid information as public upon completion of the competitive acquisition process.  We request comment on this issue.
22. We also request comment on the timing of the owner or developer review, and whether it will extend the duration of the Phase II proceeding.  We further request comment as to whether the requirements in § 40-6-107(2)(a) are intended to be narrow in scope, to provide to the owner or developer only the information that directly relates to that proposed resource (i.e., the modeled dispatch for that resource and the fuel, emissions, operations, maintenance, and transmission costs associated with that resource), or whether the owner or developer should have access to indirect parameters, such as the full modeling program with the heat rates and bid prices of other competing resources.  To the extent the comments indicate that the proposed rules do not comport with the commentor’s view of the intent of HB 11-1262, we request that the comments indicate specific modifications to the proposed rule language. 
7. Rule 3614 Confidential Information Regarding Electric Generation Facilities

23. In the last ERP proceedings, parties incurred significant delays prior to receipt of information, due to lengthy and difficult proceedings to determine who would be granted access to certain information.  To further the objectives that seem to underlie HB 11-1262, we propose that such determinations should be made in a rule, rather than within the proceeding.  

24. We thus propose a new section to address information confidentiality within an ERP proceeding.  Though we generally strive to keep all confidentiality provisions within the Rules of Practice and Procedure, we find that ERP warrants special provisions.  Nevertheless, these special provisions do not excuse the utility from filing the standard motions to establish information as confidential or highly confidential.  The proposed rules, however, include provisions so that parties can immediately gain access to any information.
25. Accordingly, paragraph (a) of this new rule establishes specific nondisclosure agreement requirements for highly confidential information within an ERP proceeding.  Under the proposed rules the utility is to provide highly confidential information to any attorney representing a party or subject matter expert working on behalf of a party that files a nondisclosure agreement with the specified terms.  
26. The requirements for the non-disclosure agreement are intended to protect highly confidential information from improper disclosure.  Therefore, we propose that an attorney authorized to represent a party may see highly confidential information if he or she agrees not to represent a bidder for two years, and agrees to oversee his or her client’s confidentiality protection processes.  A subject matter expert can only see highly confidential information in conjunction with the named attorney, and he or she will not assist in the development of a bid for two years.  We find that such limitations will adequately protect highly confidential information, and are not unduly burdensome considering the risk of disclosure.  We solicit party comment on this issue.

27. Paragraph (b) provides expedited intervention procedures.  In a typical resource plan proceeding, the utility files testimony and exhibits, and potential parties can review such information while the notice period expires.  However, in a case where significant highly confidential information is present, the potential party cannot review such information until the Commission grants intervention and the party signs nondisclosure agreements.  In order to provide parties with additional time at the start of the ERP proceedings where highly confidential information may be at issue, we find that it is prudent to provide for expedited interventions.  

8. Rule 3615 Exemptions and Exclusions

28. Paragraph (b) requires the utility to provide the owner or developer with modeling inputs and assumptions for bids outside of the ERP process, as required in § 40-6-107(2)(a).

E. Conclusion

29. The proposed amendments will be published in the May 25, 2011 edition of The Colorado Register.  Additionally, interested persons may acquire a copy of the proposed amendments through the Commission’s Electronic filing system or by contacting the Administrative Support Section through Elizabeth Hayes at 303-894-2884 or Elizabeth.Hayes@dora.state.co.us.
30. We set this matter for hearing before Commissioner James Tarpey, acting as the Hearing Commissioner.  Because of the timeframes of this case and the upcoming ERP filings that are due on October 31, 2011, we find that due and timely execution of this rulemaking proceeding imperatively and unavoidably require the Commission to issue an Initial Decision pursuant to the provisions of § 40-6-109(6), C.R.S., after the close of hearings and receipt of statements of position. 
31. Interested persons may submit written comments on the rules and present these orally at hearing, unless the Hearing Commissioner deems oral presentations unnecessary.  The Commission encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before the hearing, the Commission requests that such comments be filed no later than the dates specified above.  The Commission prefers that interested persons submitting comments do so through the Commission’s Electronic Filing System.  The Commission will consider all submissions, whether oral or written.  It is our goal for revised rules to be in effect before the next ERP filings due on October 31, 2011, which requires us to maintain an efficient rulemaking timeline.  Therefore, we request commentors to include alternate rule language, as necessary, with their comments, by the dates specified above.
II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the May 25, 2011 edition of The Colorado Register.

2. A hearing on the proposed rules and related matters shall be held before Commissioner James Tarpey acting as Hearing Commissioner, as follows:

DATE
June 21, 2011 

TIME:
1:30 p.m.

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado

At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Hearing Commissioner deems oral comments unnecessary.

3. Interested persons may file written comments in this matter before hearing.  The Commission requests that such pre-filed comments be submitted on or before June 2, 2011.  Pre-hearing reply comments should be submitted on or before June 16, 2011.  Post-hearing Statements of Position shall be submitted on or before July 5, 2011.  All submissions, whether oral or written, will be considered by the Commission.

4. After the hearing and receipt of post-hearing Statements of Position, the Commission will enter an initial Commission decision as provided by § 40-6-109(6), C.R.S. 
5. The Commission anticipates conducting deliberations in this matter on July 13, 2011.

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
April 27, 2011.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners



� Public Service Company of Colorado’s ERP filing is Docket No. 07A-447E.  Black Hills/Colorado Electric Utility Company’s ERP filing is Docket No. 08A-346E.


� Docket No. 10M-245E.
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