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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an Application for Rehearing, Reargument, or Reconsideration (Application for RRR) filed on April 12, 2011 by Black Hills/Colorado Electric Utility Company, L.P., doing business as Black Hills Energy; Public Service Company of Colorado; and Tri-State Generation and Transmission Association, Inc. (collectively, the Utilities) to Commission Decision No. C11-0318 issued March 23, 2011.  On April 22, 2011, the Colorado Independent Energy Association (CIEA) filed a Motion for Waiver of Commission Rule 1308(a) and for Waiver of Response Time to Allow a Response to the Application for RRR (Motion).  CIEA also filed a response to the Application for RRR of the Utilities.  Being fully advised in the matter and consistent with the discussion below, we address the Application for RRR and the response.  

B. CIEA Motion   

2. In its Motion, CIEA requests that the Commission waive Rule 4 Colorado Code of Regulations 723-1-1308(a), Rules of Practice and Procedure, to enable it to file a response to the Utilities’ Application for RRR.  CIEA states that the proposal for rule language made by the Utilities in their Application is a new proposal and, as such, no party has had an opportunity to consider and comment on the new language.  CIEA argues that it should be allowed to respond to the Application for RRR for equity reasons.  CIEA also requests that response time to its Motion be waived to expedite the Commission’s decision. 

3. We agree with CIEA that the proposal made in the Utilities’ Application was not raised in this rulemaking proceeding prior to their Application filing.  Our decision will be better informed by hearing CIEA’s comments.  Therefore, we waive response time to the Motion, grant CIEA’s request to waive Rule 1308(a), and allow CIEA to respond to the Application for RRR. 

C. Application for RRR

4. In their Application for RRR, the Utilities state that they believe the proposed rules on transmission planning are workable, but have concluded that there is one aspect of the rules that should be modified.  The Utilities assert that the rules should contain more specific language regarding the treatment of confidential third-party data.  The information developed for base case reports is prepared through the Colorado Coordinated Planning Group (CCPG) using Western Electricity Coordinating Council (WECC) data along with CCPG additions.  The Utilities point out that WECC has a process in place to safeguard this third-party confidential information through its Data/Information Availability Policy, as attached to the Application for RRR. 

The Utilities agree that the WECC policy allows for this confidential information to be used in regulatory proceedings, but they want to avoid disputes over access to the 

5. information in the future.  The Utilities propose that we add the following language to Rule 3627(a):

(IV)
A utility may seek confidential or highly confidential treatment for information that may be included in its filing pursuant to Rule 1100.  Where the filing includes confidential information that the utility has obtained from the Western Electricity Coordinating Council (“WECC”), a filing utility may first require that a party seeking access to WECC data obtain appropriate authorization from the WECC.

Application for RRR at p. 3.

6. The Utilities assert that this language will enable the Utilities to ensure that they are giving appropriate confidential treatment to the information obtained from WECC and not a lower standard created by the Commission. 

7. In its response, CIEA states that it opposes the addition of this new language.  CIEA states that it participated at each stage of this proceeding and objects to the new proposal being presented at this late stage.  CIEA asserts that this request could have been proposed and discussed by the parties during the course of the rulemaking when all parties had the opportunity to respond and provide comments.  

8. CIEA is also concerned that the proposed rule will present a formidable barrier to the parties’ ability to access confidential information which they need to effectively participate in the Commission’s biennial transmission planning proceedings.  CIEA submits that it would be appropriate for the utilities involved to obtain whatever authority for parties to review confidential WECC information and make that information available pursuant to the Commission’s confidentiality provisions.  Further, CIEA asserts that parties to the Commission’s docket should not be subjected to the requirement to seek further approval to review confidential information beyond that provided for by the Commission’s Rules of Practice and Procedure. 

9. We agree with the issues raised by CIEA and therefore deny the Utilities’ Application for RRR.  The Utilities’ concerns are best handled through the provisions of Rule 1100(a)(III).  Specifically, when filing a motion for extraordinary protection 

The motion shall include a showing that the information for which extraordinary protection is sought is highly confidential; that the protection afforded by the Commission's rules governing confidentiality provide insufficient protection for the highly confidential information; and that, if adopted, the extraordinary protections proposed by the movant will afford sufficient protection for the highly confidential information.  The motion shall be accompanied by the specific form of nondisclosure agreement requested by the party.

10. Any party may make such a motion and request the specifics of the nondisclosure agreement.  Further, we note that the WECC Data/Information Availability Policy states that “This policy does not supercede (sic) Federal, State, or Provincial law, including public disclosure laws.” We balance the stakeholders’ need for this information with the avoidance of disputes in the future and err on the side of disclosure until specific arguments are made. 
D. Adopted Rules

11. We make no changes to the proposed rules adopted from Decision No. C11-0318, and as attached to this Order. 
II. ORDER

A. The Commission Orders That: 

1. The Application for Rehearing, Reargument, or Reconsideration to Commission Decision No. C11-0318 filed on April 12, 2011 by Black Hills/Colorado Electric Utility Company, L.P., doing business as Black Hills Energy; Public Service Company of Colorado; and Tri-State Generation and Transmission Association, Inc., is denied.
2. The Motion for Waiver of Commission Rule 1308(a) filed by the Colorado Independent Energy Association is granted and response time is waived.
3. The Commission adopts the rules attached to this Order as Attachment A, consistent with the above discussion.

4. The rules shall be effective 20 days after publication in The Colorado Register by the Office of the Secretary of State.

5. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

6. A copy of the rules adopted by this Order shall be filed with the Office of the Secretary of State for publication in The Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.
7. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 27, 2011.
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