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I. BY THE COMMISSION
A. Statement

1.
This matter now comes before the Commission for consideration of exceptions to Recommended Decision No. R10-1264 (Recommended Decision) filed by the Colorado Office of Consumer Counsel (OCC) and Staff of the Colorado Public Utilities Commission (Staff) on December 13, 2010.  Union Telephone Company (Union) filed a response to these exceptions on December 27, 2010.  Being fully advised in the matter and consistent with the discussion below, we grant the exceptions, in part, and remand the matter with directions.

B. Background

2.
On October 27, 2009, Union filed an application for a designation as an eligible telecommunications carrier (ETC) in Colorado.  The Commission has already authorized Union to provide local exchange service within portions of Colorado and it has received designation as an ETC for its wireline operations.  In this proceeding, Union requests ETC designation for its wireless operations. 

3.
Staff and the OCC timely intervened in this docket.  The Commission referred this matter to Administrative Law Judge (ALJ) Dale E. Isley.  The ALJ held a hearing on June 28, 2010 and issued the Recommended Decision on November 23, 2010.  The ALJ granted the application conditionally, in part.  He granted the ETC designation to Union conditionally upon it offering and advertising (in the general media and on its website) a month-to-month wireless basic universal service plan with unlimited calling at rates comparable to those asserted by the Incumbent Local Exchange Carriers in the applicable telephone exchanges.  

4.
Both Staff and the OCC filed exceptions to the Recommended Decision.  Union filed a response to these exceptions.  
5.
On January 11, 2011, the OCC filed a motion requesting the Commission take an administrative notice of a decision issued on December 30, 2010 by the Federal Communications Commission (FCC), FCC Decision No. 10-205.  Union filed a response to the motion on January 19, 2011.  By Decision No. C11-0193, mailed on February 23, 2011, the Commission construed the OCC’s motion as a motion for permission to present supplemental authority and additional argument, and granted the motion.  

C. ETC Designation Framework

6.
Rule 2187 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2 governs ETC designation applications such as this one.  It states that:  

(a)
The Commission shall, upon application, designate a common carrier that meets the requirements of 47 C.F.R. § 54.201(d)
 as an ETC for a service area designated by the Commission. 
(b)
Upon request and consistent with the public interest, convenience, and necessity, the Commission may, in the case of an area served by a rural telecommunications provider, and shall, in the case of all other areas, designate more than one common carrier as an ETC for a service area designated by the Commission, so long as each additional requesting carrier meets the requirements of 47 C.F.R. § 54.201(d).  Before designating an additional ETC for an area 

served by a rural telecommunications provider, the Commission shall find that the designation is in the public interest.

Emphasis added.  Rule 2187 mirrors the requirements contained in the federal statutes and rules.  See, 47 U.S.C. § 214(e); 47 Code of Federal Regulations (CFR) 54.201(c). 
D. Interim Cap Order
1. Background
7.
The threshold legal issue presented on exceptions is the extent to which, if at all, the Interim Cap Order,
 adopted by the FCC on May 1, 2008, affects the criteria for designating ETCs.  The Interim Cap Order placed an interim cap on the amount of universal service support that competitive ETCs may receive.  The FCC capped the total annual competitive ETC support for each state at the level of support that competitive ETCs in that state were eligible to receive in March 2008, on an annualized basis.  The number of ETCs from each state that are eligible to receive support does not affect the total amount of support for that state, only the amount that each ETC may receive.  For Colorado, this amount is slightly over $10 million.  Recommended Decision, at ¶ 35.  

8.
The Interim Cap Order specifically stated that the cap will allow each state the flexibility to direct competitive ETC support to the areas within the state that it finds are most in need of such support.
  The Interim Cap Order also stated that the cap only applies to the amount of support available to competitive ETCs, but does not restrict the number of competitive ETCs that may receive support.
  

9.
The FCC issued Decision No. 10-205 on December 30, 2010.  In that decision, it adopted a proposal to amend the interim cap so that a state’s interim cap amount will be adjusted if a competitive ETC serving the state relinquishes its ETC status.  The adopted proposal results in a reduction of the overall cap on competitive ETC support in a state when a competitive ETC relinquishes its designation in a state, rather than in a redistribution of the excess funding to other competitive ETCs within that state.  Further, the FCC found good cause for this rule change to be effective upon release, or December 30, 2010, rather than upon 30 days thereafter.  The FCC did this so that the money that Sprint would be relinquishing in ETC support in a number of states on December 31, 2010 would not be redistributed to other competitive ETCs.    

2. Recommended Decision

10.
The ALJ recognized that, in light of the Interim Cap Order, the Commission may adopt some modifications to the public interest analysis and to potentially restrict the number of competitive ETCs.  The ALJ also explicitly disagreed with another Commission ALJ, who ruled that imposition of the cap does not affect ETC eligibility requirements.
  The ALJ, however, did not incorporate the Interim Cap Order in this case, despite the arguments made by Staff and the OCC.  The ALJ stated that he did not wish to adopt any policy changes in light of an interim cap, which the FCC intended as a short term remedy to the growth in Universal Service Fund (USF) support disbursements.  In the Interim Cap Order itself, the FCC stated that it will take further action towards fundamental reform.  The ALJ ruled that it would be better to await the fundamental universal service reforms promised by the FCC before modifying existing Commission policies.  Recommended Decision, at ¶¶ 65-68.

11.
The ALJ also found that Staff and the OCC based their arguments on assumptions that designating Union as an ETC would harm existing competitive ETCs.  The ALJ found there was no evidence of actual harm in the record and that the assumption engaged in by Staff and the OCC was speculative.  The ALJ also noted that no competitive ETCs within the proposed Union service areas intervened in this matter.  

3. Exceptions
12.
In exceptions, the OCC argues that the law requires a public interest analysis and that the public interest analysis includes the interim cap imposed by the FCC.  The OCC argues that the Interim Cap Order introduced a new and significant factor for the Commission’s public interest analysis and is a “game changer” with respect to competitive ETC applications.  This is because the Interim Cap Order vests in state commissions the responsibility to determine which competitive ETC applicants are most in need of support and what the highest and best use of these subsidy dollars might be.

13.
The OCC disagrees with the ALJ’s rationale for not modifying the public interest analysis based on the Interim Cap Order.  In particular, the OCC disputes the conclusion that the evidence of actual harm to other ETCs must be produced in this case.  The OCC contends that a review of the Interim Cap Order indicates that no actual harm analysis is required.  It argues that the focus of the interim cap is on sufficiency (elimination of support in excess of that necessary to ensure that universal service goals are met) rather than actual harm.  In addition, the fact that other competitive ETCs may receive less funding demonstrates de facto harm, according to the OCC.  

14.
The OCC further claims that the interim cap has even more impact on the public interest, because the recent relinquishment of the ETC support by Western Wireless will affect the total competitive ETC support available in Colorado.  The OCC contends that FCC Decision No. 10-205 supports the conclusion that the money relinquished by Western Wireless will not be placed back into the competitive ETC pool available in Colorado.  

15.
The OCC further argues that designation of Union as an ETC is not in the public interest for the following reasons:  (1) the goal of universal service has already been achieved in the proposed competitive ETC service area; (2) ETC designation and federal USF subsidies are not necessary for Union to build out its Colorado wireless network—according to the OCC, the company admitted it will use the subsidies to build its network more rapidly, but that it will do so regardless; (3) the wireless services offered by Union will be complementary, not competitive, to services offered by other providers; (4) Union will inappropriately use the subsidies to support “enhanced” services; and (5) Union’s corporate structure raises serious cross-subsidy concerns. 

16.
Staff, like the OCC, urges the Commission to incorporate the Interim Cap Order into the public interest analysis.  Staff recommends and urges the Commission to grant Union’s ETC application in the exchanges where Union will be the only competitive ETC provider and deny it in the exchanges where there are presently one or more competitive ETCs.  

17.
In its response to exceptions, Union argues that Rule 2187(a) is mandatory, rather than permissive and requires the Commission to designate a carrier such as Union as an ETC if it meets certain requirements.  Union contends that not only has it met these requirements, but that this fact is not contested by the OCC and Staff.  Union also argues that its ETC application is in the public interest and that the ALJ’s findings on this point are supported by the record.  Union further argues that the Interim Cap Order did not change requirements for ETC designation.  It adds that an ETC designation only makes a carrier eligible to receive the support funds, but does not guarantee the receipt of such funds.  Finally, regarding the impact of FCC Decision No. 10‑205, Union argues that it has no effect on this case because that decision is prospective only and Western Wireless relinquished its ETC designation in Colorado before FCC Decision No. 10-205 went into effect.

4. Analysis

18.
The threshold issue is whether the Commission must grant Union’s application for ETC designation if the requirements of 47 CFR § 54.201(d) are met,
 as Union argues, or whether the Commission has discretion in this matter and should consider the public interest implications of an ETC designation, as Staff and the OCC argue.  Rule 2187(a) is mandatory and contains the word “shall” while Rule 2187(b) is permissive and contains the word “may.”  The language of 47 U.S.C. § 214(e) and 47 CFR 54.201(c) is similar—it is mandatory with respect to ETC designations generally (if it is consistent with public interest, convenience, and necessity) and permissive with respect to ETC designations for areas served by a rural telecommunications provider that already has an ETC.
  In addition, Rule 2187(b) states that the Commission shall, in the case of all other areas (areas not served by a rural telecommunications provider), designate more than one common carrier as an ETC so long as the requirements of 47 CFR § 54.201(d) are met.  We interpret that language to mean that, if there is already more than one common carrier designated as an ETC in an area not served by a rural telecommunications provider, that ETC designation would not fall into the “shall” category but would be discretionary upon the Commission.  
19.
The reconciliation of these two sets of provisions requires reliance on the rules of statutory interpretation.  It is well-settled that if a general statute or a rule conflicts with a more specific provision, the more specific provision acts as an exception to the more general one.  See, Martin v. People, 27 P.3d 846, 852 (Colo. 2001); Smith v. Motor Vehicle Dealer Board, 200 P.3d 1115, 1118 (Colo. App. 2008).  For this rule to apply, the two provisions must address the same subject matter, and the more specific provision must apply to a narrower category of the subject matter than the broader, more general provision.  Id.  We find that this rule applies here.  We find that, for areas served by rural telecommunications providers that already have an ETC, public interest becomes a factor in addition to the requirements listed in 47 CFR § 54.201(d) and designation of an additional ETC is discretionary, rather than mandatory.  ETC designation is also discretionary in areas not served by a rural telecommunications provider if there is already more than one ETC in that area.
20.
The next question is whether and to what extent is the Interim Cap Order relevant for these “discretionary” areas.  As mentioned above, the ALJ declined to evaluate the impact of the Interim Cap Order on the public interest in this case.  We disagree with the reasons why the ALJ declined to do so.  It is true that the cap is interim in nature and is subject to future reforms promised by the FCC.  However, it is in effect at this time and thus affects the public interest at this time.  We also do not find the fact that no competitive carriers intervened in this proceeding to be dispositive.  It could be that these competitive carriers opted to rely on Staff (and, perhaps, the OCC) to represent their interests in this case.  Finally, the Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. Pub. Utils. Comm’n, 692 P.2d 1085, 1089 (Colo. 1984).  It is not bound by the proposals made by the parties (or lack of such proposals).  Id.
21.
We find that the interim cap should be taken into account as one of the factors in a determination of whether an additional ETC designation in “discretionary” areas is in the public interest.
 In the Interim Cap Order itself, the FCC noted the interim cap was necessary for public interest reasons, and would enable the states to direct competitive ETC support to the areas in the state that it determines are most in need of such support.
  In this case, a public interest analysis that considers the Interim Cap Order will enable the Commission to determine whether granting Union’s application for ETC designation is the best use of ETC subsidies available to Colorado.

22.
Next, regarding the impact of FCC Decision No. 10-205 on this docket, we agree with Union that it is prospective only and thus the relinquishment of ETC support by Western Wireless will not affect this case.  FCC Decision No. 10-205 went into effect on December 30, 2010.  Western Wireless, however, filed an application to relinquish its ETC designation on July 30, 2010.  The Commission granted that application by Decision No. C10-1084, mailed October 4, 2010 in Docket No. 10A-540T.  Therefore, the ETC money relinquished by Western Wireless will be distributed back to other ETC carriers in Colorado.  In reaching this conclusion, we look to the language of FCC Decision No. 10-205 for guidance.  In that decision, the FCC stated that it was adopting a proposal to amend the interim cap, not merely clarifying a preexisting interim cap framework.
  The FCC also stated that the rule change should be effective on December 30, 2010; otherwise the ETC moneys that Sprint would be relinquishing on December 31, 2010 will be redistributed to other competitive ETCs.
  The implication of that statement is that the ETC moneys relinquished by Western Wireless before the effective date of FCC Decision No. 10-205 will be redistributed to other competitive ETCs in Colorado. 

23.
Finally, we find a rulemaking is not necessary to evaluate the impact of the Interim Cap Order on the public interest; the Commission can do so in this adjudicatory docket.  The Colorado Supreme Court has found that: 

Policymaking in the adjudicatory setting serves principally to provide a guide to the agency's position in future adjudicatory proceedings.  Establishment of policymaking through adjudication is justified in circumstances where an agency must treat matters neither anticipated nor dealt with previously by the agency or matters that are extremely complex and incapable of being reduced to a formalized statement of policy.  Policymaking is done through adjudication when it is doubtful whether any generalized standard could be framed which would have more than marginal utility. 

Charnes v. Robinson, 772 P.2d 62, 66 (Colo. 1989) (internal citations and quotations omitted).  We find that public interest, in the context of applications for ETC designations can be affected by a variety of factors, including the interim cap and, potentially, the other reasons why the OCC argued a grant of Union’s application is not in the public interest.  It would be difficult to frame a generalized standard that would have more than a marginal utility in such applications.  See also, Decision No. R10-1245, Docket No. 09A-324E mailed November 19, 2010 citing Charnes and Decision No. C10-1053, Docket No. 09F-505E mailed September 28, 2010.

24.
We find that a remand, with respect to the “discretionary” areas within Union’s proposed service territory, is necessary.  On remand, we direct the ALJ to find, as a threshold matter, which areas in Union’s proposed service are “discretionary.”  We direct the ALJ to grant Union’s application for ETC designation, subject to additional conditions discussed below, with respect to the designated service areas that do not fall into that category (if any), consistent with the public interest, convenience, and necessity.  Regarding the “discretionary” areas, or the areas served by a rural telecommunications provider that already have an ETC, we direct the ALJ to apply a public interest analysis that considers the Interim Cap Order, to determine whether the application should be granted with respect to these areas.  We note this may involve an inquiry into whether any areas within Union’s proposed service territory are underserved and whether any areas in Colorado are underserved.  On remand, we further direct the ALJ to consider the OCC’s arguments of why a grant of Union’s ETC application is not in the public interest, listed in paragraph 15 above.  It is important to note that we are not ruling on the merits of these arguments, but we agree with the OCC that the ALJ did not address its arguments in the Recommended Decision.  
25.
Finally, on remand the ALJ has discretion regarding what additional proceedings will be required in this matter, such as reopening of the record or additional evidentiary hearings.   

E. The Need for a Wireless Subsidiary

26.
In this docket, the OCC points out that Union offers regulated, deregulated, and unregulated services in four states by utilizing common facilities.  The OCC argues that Union’s corporate structure presents comingling and cross-subsidization concerns.  In the Recommended Decision, the ALJ rejected the recommendation by Staff and the OCC that Union be required to form a wireless subsidiary as a condition to receiving ETC designation.  

27.
In its exceptions, the OCC argues that the Commission should require Union to form a separate wireless subsidiary as a condition of receiving an ETC designation.  The OCC contends this would ensure that USF subsidies allocated to Colorado would stay in Colorado.  It argues that this proactive step is necessary because it would be virtually impossible for Staff and the OCC to discover any cross-subsidization or comingling through audit.  
28.
In response, Union points out that there is no rule or statute requiring it to form a separate wireless subsidiary as a condition of receiving ETC designation for its wireless services.  Union also argues that it has adequate safeguards in place to protect against any comingling and cross-subsidization.  Union states that no other state commission required it to form a separate subsidiary and that it has satisfied the requirements of those other jurisdictions with the current safeguards it has in place.  Union argues that the Commission should deny the exceptions filed by the OCC on this issue.  
29.
We agree with the OCC and Staff that Union’s corporate structure raises concerns of cross-subsidization and comingling across regulated, unregulated, and deregulated operations in four states.  We also agree that a lack of a separate wireless subsidiary would make it difficult for Staff and the OCC to monitor the receipt of USF funds allocated to Colorado and verify that these funds are being used for their intended purpose in the State of Colorado. 
30.
Union is correct that no statute or rule requires formation of a separate wireless subsidiary as a condition of receiving an ETC designation for wireless operations.  However, the Commission may impose conditions when granting an application for an ETC designation if this is in the public interest.
  We find that requiring Union to form a separate wireless subsidiary as a condition of receiving an ETC designation for its Colorado wireless operations is in the public interest.  The circumstances of this case present a high risk of comingling and cross-subsidization (regulated, deregulated, and unregulated services in four states and common facilities).  We therefore grant the exceptions filed by the OCC on this issue.  We direct the ALJ to condition a grant of Union’s application, if any, on the formation of a separate wireless subsidiary and to require Union to file the appropriate documentation with this Commission demonstrating this requirement has been meet within 90 days of any such grant.

F. Use of the USF Support in the Designated Colorado Study Areas
31.
In its exceptions, Staff contends that Rule 2187(f)(II)(H) will not ensure the USF support that Union will receive in Colorado will be used in the designated Colorado study areas and that the Commission should reverse the ALJ’s finding to the contrary.  Staff argues that Rule 2187(f)(II)(H) is, in essence, a self-certification compliance filing and is not a prerequisite to the receipt of USF support.  Staff also argues that a better regulatory practice to ensure that Union will use the USF to upgrade networks in the designated Colorado study areas is to condition the ETC designation with using USF on a wire center basis in this manner at the time of the ETC designation. 
32.
In response, Union states that it would utilize the USF support received as a result of its Colorado ETC designation to expand its facilities in Colorado.  Union further states that it will do so from the outset and that a self-certification compliance filing is sufficient.  

33.
We recognize Staff’s concerns on this matter.  We find that our requirement for Union to form a separate wireless subsidiary as a condition of receiving an ETC designation for its wireless operations in Colorado, discussed above, will alleviate these concerns.  To address these concerns further, we will require the subsidiary to develop Colorado specific sub-accounts to track the expenditures of USF subsidies received for Colorado.  We find that this requirement is in the public interest in this case.  We note that the practice of sub-accounting is a common practice in the utility industry and find that this requirement will not impose an undue hardship on Union.

34.
We will require Union to contact Staff and the OCC with a proposed sub-accounts plan within 90 days of the effective date of the order granting its application, in whole or in part.  If Union, Staff, and the OCC are unable to agree on a proposed sub-account plan, the parties should present their dispute to the Commission for resolution.

G. ETC Designation in the Union and Dubois Study Areas
35.
In this docket, Staff argued that Union should be required to file a petition with the FCC and the Commission to redefine the study areas served by Union and the Dubois Telephone Exchange, Inc. (Dubois) to below the wire center level.  These study areas include Wyoming and small portions of Colorado.  The ALJ did not adopt this recommendation.  The ALJ noted that Union has already received an ETC designation for the Wyoming portions of these study areas and, in this docket, only requested an ETC designation for the Colorado portions in this docket, to be able to serve these study areas in their entirety.  In its exceptions, Staff argues that the findings made by the ALJ are problematic because Union may receive USF subsidies for both Colorado and Wyoming customers through its Wyoming ETC designation.  

36.
In response, Union noted that it serves two “border anomaly” areas.  These border anomalies exist because the two companies (Union and Dubois) have their primary service areas in Wyoming, with little geographic spill-overs into Colorado.  Union argues it has demonstrated at the hearing that it will not be receiving duplicate USF subsidies.  Union argues that it will not receive any subsidies for its Colorado wireless customers, even ones in the border anomaly areas, unless and until it is designated as an ETC in Colorado.  
37.
We are not persuaded by Staff on this issue.  We note that the vast majority of the costs incurred by Union to serve the Colorado customers located in the two border anomaly areas correspond to the facilities located in Wyoming.  We understand Staff’s concern that Union may also receive USF subsidies for these customers through its Wyoming ETC designation.  We are persuaded, following a review of the record, that it is unlikely and that the costs of redefining these study areas below the wire center level outweighs the benefits of doing so in this case.  We deny the exceptions filed by Staff on this issue.
II. ORDER
A. The Commission Orders That:

1. The exceptions to Recommended Decision No. R10-1264 filed by the Colorado Office of Consumer Counsel on December 13, 2010 are granted, in part, consistent with the discussion above. 

2. The exceptions to Recommended Decision No. R10-1264 filed by Staff of the Public Utilities Commission on December 13, 2010 are granted, in part, consistent with the discussion above. 

3. The docket is remanded to the Administrative Law Judge with directions, consistent with the discussion above.  
4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
March 30, 2011.
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� 47 C.F.R. § 54.201(d) states that: 





A common carrier designated as an eligible telecommunications carrier under this section shall be eligible to receive universal service support in accordance with section 254 of the Act and shall, throughout the service area for which the designation is received:





(1) Offer the services that are supported by federal universal service support mechanisms under subpart B of this part and section 254(c) of the Act, either using its own facilities or a combination of its own facilities and resale of another carrier's services (including the services offered by another eligible telecommunications carrier); and 





(2) Advertise the availability of such services and the charges therefore using media of general distribution. 





� In the Matter of High Cost Universal Service Support, 2008 WL 1930572, 23 F.C.C.R. 8834, (F.C.C. May 01, 2008).  


� Id., at ¶ 26.


� Id., at ¶ 39.


� Decision No. R08-0762, mailed on July 18, 2008 in Docket No. 08A-002T (In the matter of the combined application of Commnet Wireless for designation as an Eligible Telecommunications Carrier and Eligible Provider in Portions of Colorado) became a Commission decision by operation of law when no party took exceptions.  It was issued after the issuance of the Interim Cap Order.  


� The ALJ noted in the Recommended Decision that neither Staff nor the OCC disputed that Union met these requirements, i.e., that it is a common carrier, will provide the supported services, and will offer and advertise these services.


� The default rule of statutory construction is that “may” indicates discretion and “shall” is mandatory. See, e.g., Larry H. Miller Corporation-Denver v. Urban Drainage and Flood Dist., 64 P.3d 941, 946 (Colo. App. 2003); Burns v. Bd. of Assessment Appeals, 820 P.2d 1175, 1178 (Colo. App. 1991).  


� To that extent, we disagree with the ruling in Decision No. R08-0762, at ¶ 44 (the Commnet decision).  


�   Interim Cap Order, at ¶ 26.	


� FCC Decision No. 10-205, at ¶ 5 (emphasis added).


� Id., at ¶ 7.


� State utility commissions may impose requirements or conditions on the grant of an ETC designation that go beyond those recommended by the FCC, so long as these requirements or conditions comply with the safe harbor  provision of § 253(b) of the Telecommunications Act.  See, In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, FCC 05-46, 20 FCC Rcd. 6371 (2005), at ¶ 30.





16

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












