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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. This matter comes before the Commission for consideration of a petition filed on March 3, 2011, by the Regional Transportation District (RTD).  In this petition, RTD requests a reduction of overhead clearance from the 22’-6” standard stated in Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7-7324(e)(I) to an overhead clearance of 19’-2” above the tracks at the proposed Pena Boulevard underpass along the RTD FasTracks East Corridor Commuter Rail Line (East Corridor).
2. RTD requests a permanent variance of Rule 7324(e)(I) requiring that the minimum overhead clearance for a structure shall be 22’-6”.  
3. The Commission noticed this petition to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on March 4, 2011.
4. No interventions were filed in this matter.

5. No petition to intervene in opposition or otherwise participate in this proceeding has been filed.  This proceeding is therefore uncontested.  Pursuant to § 40-6-109(5), C.R.S., this matter may be determined without a hearing.

6. Pursuant to Rule 1003 of the Rules of Practice and Procedure, 4 CCR 723-1, the Commission may grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions and orders for good cause.  In making a determination, the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.
7. Rule 7324(e)(I) requires that generally, overhead clearances shall be 22’6” for structures.  Rule 7324(e)(III) states that overhead clearances for structures other than buildings may be reduced if approved by the Commission.

8. The RTD East Corridor will provide commuter rail service between a westerly terminus at Denver Union Station and an easterly terminus at the Denver International Airport (DIA).  The East Corridor will be a double-tracked, bi-directional line at the proposed Pena Boulevard underpass.  The rail line in question is for the sole use by the RTD East Corridor, so no other types of rail traffic will be able to use the line in the future.  At the location of the proposed underpass, RTD needs to pass under the approximately 267 foot Pena Boulevard structure of two levels of Pena Boulevard and above an existing water way.  With these requirements, RTD is limited to a vertical clearance of 19’-2”.

9. The East Corridor is proposed to run electrical multiple unit commuter rail vehicles.  Power is delivered to these vehicles through an overhead catenary system.  The proposed design height for the commuter rail vehicles is 14’-8” static, and 14’-10” dynamic above the top of rail.  The overhead catenary system and pantograph is designed to be located 18’ above the top of rail.  The proposed vertical clearance of 19’-2” will accommodate the proposed commuter rail vehicles and overhead catenary system.

10. RTD requests a permanent variance of the vertical clearance at the proposed Pena Boulevard underpass to 19’-2” above the top of rail.  As justification for this permanent variance of Rule 7324(e), RTD states that operation of vehicles through the grade separation would be at a maximum of 35 miles per hour noting that the East Corridor tracks terminate approximately 1300 feet north of the proposed structure.  Additionally, rail workers and passengers will not be allowed to access the exterior portions of the vehicles while trains are in service.  Finally, the East Corridor will only be used by RTD commuter rail vehicles; no other trains will be able to access this rail line.  

11. RTD understands that the Commission’s overall policy is to promote and ensure safety at crossings and believes that the grade separation it is promoting provides the safest crossing at Pena Boulevard as opposed to an at-grade crossing through this area.  

12. The Commission finds that RTD has shown good cause to grant a permanent variance of Rule 7324(e)(I) to allow a shortened vertical clearance of the proposed Pena Boulevard underpass structure to 19’-2” above the top of rail.  We agree with RTD that it is in the best interest of public safety to provide a grade separated crossing at Pena Boulevard.  Although the maximum speed is shown at 35 miles per hour, given the fact that trains will be just leaving or pulling into the end station of the East Corridor means trains will likely be moving slower, and there should not be any issues with the reduced vertical clearance. 

13. This order does not approve the construction of the Pena Boulevard grade separation structure.  RTD will need to apply for that structure through a separate application.

II. ORDER

A. The Commission Orders That:

1. The Regional Transportation District (RTD) is granted a permanent variance of Rule 7324(e) of the Commission’s Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7 for the location of the proposed Pena Boulevard grade separation structure under Pena Boulevard to a height of 19’-2” from the top of rail to the bottom of the structure.  This permanent variance shall be for the life of the proposed grade separation.

2. This Order does not approve the construction of the proposed Pena Boulevard grade separation structure.  RTD will need to file an additional application for that proposed structure.

3. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails this Order.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 20, 2011.
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