Before the Public Utilities Commission of the State of Colorado

Decision No. C11-0360
Docket No. 11A-116R

C11-0360Decision No. C11-0360
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

11A-116RDOCKET NO. 11A-116R
IN THE MATTER OF THE APPLICATION OF THE CITY OF FORT LUPTON FOR AUTHORITY TO INSTALL A PEDESTRIAN AT-GRADE CROSSING AT THE STATE HIGHWAY 52 (1ST) CROSSING LOCATED IN FORT LUPTON, COLORADO 80621, N1/2 OF NW1/4 OF SECTION 5, TOWNSHIP 1N, RANGE 66W, MILE POST 25.51, OF UNION PACIFIC RAILROAD, DOT 804463V.
commission order
gRANTING application
Mailed Date:    April 6, 2011
Adopted Date: April 6, 2011

I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the City of Fort Lupton (Fort Lupton) on February 11, 2011, seeking authority to modify the existing at-grade highway-rail crossing of State Highway 52 (1st Street) with the Union Pacific Railroad Company (UPRR) by adding two pedestrian sidewalks adjacent to the existing roadway, National Inventory No. 804463V, in Fort Lupton, County of Weld, State of Colorado.

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on February 16, 2011.

3. On February 25, 2011, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR does not contest or oppose the Application.

4. On March 18, 2011, Suncor Energy (U.S.A.) Pipeline Company (Suncor) filed a Motion for Leave to Intervene.  Suncor states that it owns, operates, and maintains crude oil pipeline facilities located in the vicinity of the project from which any activity resulting from the granting of the Application could affect their facilities.  Suncor neither states that it contests or opposes the Application, nor requests a hearing in this matter. 

5. The Commission reviewed the record in this matter and deemed that the Application was complete within the meaning of § 40-6-109.5, C.R.S., by minute entry at the Commission Weekly Meeting on March 30, 2011.

6. Now being fully advised in the matter, we grant the Application.

B. Findings of Fact

7. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the Application.

8. Fort Lupton is requesting authority to install two sidewalks adjacent to the existing highway-rail crossing of 1st Street with the UPRR as part of a Safe Routes to School grant.  

9. Fort Lupton states that the average daily traffic volume west of the crossing for 2009 is 11,900 vehicles per day (VPD) and east of the crossing is 8,900 VPD with projected growth estimated at 17,374 VPD west of the crossing and 22,161 VPD east of the crossing in 20 years.  UPRR currently operates nine trains per day through the crossing with no projections for future growth at this time. 

10. Fort Lupton estimates the cost of the entire project at $150,215 with the crossing work costing $33,778 of that amount.  The project is being funded through a Safe Routes to School grant. 

11. Fort Lupton estimates that if approved, this project can be rewarded by the end of April with construction commencing May 9, 2011 and being completed by June 10, 2011.  

12. Fort Lupton will be required to inform the Commission in writing when the entire project is complete and operational within ten days of completion.  The Commission will expect this letter by June 10, 2011.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.    
13. We expect that construction on this project will not begin until all of the proper agreements have been entered into.  To that end, we will require Fort Lupton to file a copy of the signed Construction and Maintenance Agreement by May 9, 2011.

14. We will require UPRR to update the crossing inventory form for this crossing.  The Commission will expect this information to be filed with the completion of the crossing work letter by June 10, 2011.

15. As part of a field visit to document completion of a different project in Fort Lupton, Staff of the Commission noted during this field visit that the crossing panels for the sidewalks have already been installed by UPRR prior to our approval of this project.  The proposed schedule by Fort Lupton confirms this as no items on the schedule for the UPRR work have been included.  
16. We will approve the plans for the proposed sidewalk additions.   However, we must address the serious issue of UPRR performing work at this crossing to install the sidewalk crossing panels for this proposed project prior to receiving authority from the Commission, which constitutes a statutory violation.

17. The Commission is statutorily charged to promote public safety at all public highway-rail crossings.  See generally § 40-4-106, C.R.S.  By installing the sidewalk crossing panels prior to obtaining Commission approval, UPRR circumvented the Commission’s statutory authority in this docket, whether intentionally or unintentionally.

18. Had the Application made by Fort Lupton not been approved, the Commission would have had no choice but to require UPRR to remove those panels, at their own cost, because UPRR failed to obtain Commission authority to install the panels as part of this proposed sidewalk project.  These actions do not promote public safety and puts the Commission in a very unfair and problematic position.

19. It is our duty to see that the laws affecting public utilities are enforced.  If we so requested, it would be the duty of the attorney general or the district attorney acting for the proper judicial district to aid in investigation, hearing, or trial and to institute and prosecute such violations.  See § 40-7-101, C.R.S.

20. At this time, we will not seek action against UPRR for this violation.  We believe the most vital statutory responsibility we have in this matter is to promote and safeguard the health and safety of the public.  To seek action against UPRR may decrease the resources necessary to promote and safeguard the public in this matter.  However, given UPRR is involved in many railroad related applications that come before this Commission, we are concerned this violation occurred and need to take steps to make sure it does not happen again.

21. Accordingly, UPRR is put on notice that any highway-rail crossing project, either at-grade or grade separated, must come before the Commission and be approved prior to the start of work at that crossing.  To the extent that UPRR is currently working on any other at-grade or grade separated highway-rail projects (including vehicle crossings, pedestrian crossings, or bicycle crossings), UPRR needs to make sure those projects have been approved by the Commission prior to beginning work.  To the extent UPRR is currently working on any such project, UPRR needs to get those projects before the Commission immediately for approval and then cease any future construction of highway-rail crossings until the Commission has approved such construction.

22. We will also require UPRR to file a letter with the Commission explaining why this work was performed prior to the Commission’s approval and discussing what steps UPRR will take to ensure that such actions do not occur again in the future.  The letter shall also list any projects described in paragraph 21.

23. Pursuant to Commission Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7-7211(c), 723-7-7211(a), and 723-7-7301(a), Fort Lupton shall be required to maintain the approaches and sidewalks to the crossing surface up to the outside end of the ties, and UPRR shall be required to maintain the crossing surfaces, track, ties, appurtenances, and active warning equipment at its expense.

C. Conclusions

24. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

25. No intervenor that filed a petition to intervene or other pleading contests or opposes the Application.

26. Because the Application is unopposed, the Commission finds that it will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.

27. We find that good cause exists to grant the Application consistent with the above discussion in paragraphs 7 through 22.  

II. ORDER

A. The Commission Orders That:

1. The application filed by the City of Fort Lupton (Fort Lupton) on February 11, 2011, seeking authority to modify the existing at-grade highway-rail crossing of State Highway 52 (1st Street) with the Union Pacific Railroad Company (UPRR) by adding two pedestrian sidewalks adjacent to the existing roadway, National Inventory No. 804463V, in Fort Lupton, County of Weld, State of Colorado is granted.

2. The intervention by UPRR is noted.

3. The intervention by Suncor Energy (U.S.A.) Pipeline Company is granted.

4. Fort Lupton is authorized and ordered to proceed with the installation of two sidewalks adjacent to the existing at-grade highway-rail crossing of 1st Street with the UPRR in Fort Lupton, Colorado.

5. Fort Lupton is required to maintain the approaches and sidewalks to the crossing surface up to the outside end of the ties, at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

6. UPRR is required to maintain its crossing surfaces, track, ties, appurtenances, and signage at its expense pursuant to Rule 4 CCR 723-7-7211(a).

7. Fort Lupton is required to file a signed copy of the Construction and Maintenance Agreement by May 9, 2011 with construction work not expected to begin until these signed agreements are filed.

8. Fort Lupton is required to inform the Commission in writing that the crossing changes are complete and operational within ten days after completion.  We shall expect this letter by June 10, 2011.  However, we understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

9. UPRR shall be required to file a copy of the crossing inventory form showing the crossing updates by the end of construction on June 10, 2011.

10. UPRR shall be required to submit a letter to the Commission by April 30, 2011, explaining why the sidewalk panels were installed at this crossing prior to the Commission’s approval and discussing what steps UPRR will take to ensure that such actions do not occur again in the future and providing the list of projects outlined in discussion paragraph 21.

11. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

12. The Commission retains jurisdiction to enter further orders as necessary.

13. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 6, 2011.
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