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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) to Decision No. C11-0081, filed by Tazco, Inc., doing business as Sunshine Taxi (Sunshine Taxi) on February 28, 2011.  K2 Taxi, LLC (K2 Taxi) filed a response to the RRR on March 10, 2011.  Being fully advised in the matter and consistent with the discussion below, we grant the RRR, in part.

B. Background
2. K2 Taxi filed an application for permanent authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage in taxi service on April 9, 2009.  K2 Taxi applied for authority to operate between all points in Mesa County, Colorado and from all points within Mesa County to any point in the State of Colorado for the passengers picked up in Mesa County, Colorado.  K2 Taxi proposed to begin with five taxicabs.  

3. The sole intervenor in this docket is Sunshine Taxi, the incumbent taxicab carrier in the relevant service area.  

4. The Commission referred this matter to Administrative Law Judge (ALJ) Paul C. Gomez on May 20, 2009. 

5. On November 12, 2010, the ALJ issued Recommended Decision No. R10-1225 (Recommended Decision).  The ALJ found that K2 Taxi was financially and operationally fit to provide the proposed service.  The ALJ found that the proposal to begin operating with five taxis was at or above the minimum efficient scale to operate within the Mesa County market.  He also noted that K2 Taxi had a good understanding of the costs necessary to start up a taxicab company and had sufficient initial capital to operate.  The ALJ found that, even though K2 Taxi’s financing proposal was not perfect, it nonetheless provides a somewhat sound base for financing operations during the early phases of the operations. 

6. The ALJ noted that even though K2 Taxi’s business plan contained flaws, it was still useful in determining the managerial, operational, and financial fitness.  The ALJ noted that a business plan must be analyzed to determine whether the management understands the realities of the industry in which it is attempting to compete and whether the projections and milestones contained in the plan in some way reflect those realities.  In sum, the ALJ found that K2 Taxi has met its burden of proving its operational and financial fitness to provide the proposed services.

7. Regarding public need, the ALJ noted that two separate legal standards applied in this case.  For taxi trips originating in Mesa County and terminating at any point within the State of Colorado in a county with a total population of less than 70,000, the governing legal standard is regulated monopoly.  On the other hand, for taxi services within Mesa County, the governing standard is regulated competition, since Mesa County has a total population of 70,000 or more.  

8. The ALJ noted that public witnesses sponsored by K2 Taxi only testified on their experiences with Sunshine Taxi and offered opinions as to the need for additional taxi service in Mesa County and more specifically Grand Junction.  The ALJ found that the applicant failed to provide any evidence whatsoever touching on the public need for its proposed taxi services from Mesa County to all points in the State of Colorado.  The ALJ concluded that K2 Taxi has not met its burden of proof to show public need for the proposed services from Mesa County to all points in Colorado and denied that portion of the application.  

9. On the other hand, with respect to the proposed services within Mesa County, the ALJ found that K2 Taxi has met its burden of proof under the doctrine of regulated competition.  The ALJ found there was public need for the proposed authority, especially between the hours of 10:00 p.m. and 3:00 a.m., when the bars in Grand Junction generally close.  The ALJ noted that several public witnesses sponsored by the applicant testified as to excessive wait times.  The ALJ noted that the population of Mesa County increased substantially in the recent years, and that the regional hospital and local airport both expanded.  Finally, the ALJ found that the grant of K2 Taxi’s application would not impair the ability of Sunshine Taxi to adequately serve the public. The ALJ granted the portion of the application to provide taxi services within Mesa County.  

10. Sunshine Taxi filed exceptions to the Recommended Decision, urging reversal of the Recommended Decision on both fitness and public need grounds.  The Commission denied the exceptions by Decision No. C11-0081, mailed February 8, 2011.  The Commission generally deferred to the factual findings made by the ALJ and found that the ALJ was in the best position to judge the credibility of witnesses regarding fitness, public need, and possibility of destructive competition.

11. In its RRR, Sunshine Taxi generally makes the arguments similar to those it made in exceptions.  These arguments are presented in more detail in the RRR.  Sunshine Taxi argues that K2 Taxi’s application should be denied and that the Commission should overturn its previous decision.  In the alternative, it submits that, if any authority is to be awarded to the applicant, it should be limited to serving points in Grand Junction, Colorado only and should be restricted:  (1) to transportation to or from bars, hotels, motels, and the Grand Junction Regional Airport; and (2) to the use of only five vehicles at any one time.  
C. Response to RRR

12.
As a preliminary matter, we note that Rule 1308(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 generally does not permit responses to RRR.  In its response to Sunshine Taxi’s RRR, K2 Taxi does not request a waiver of this rule.  We will, however, permit this response as it may be useful to the Commission in reaching a just and reasonable decision on the merits of this case.  
D.
Discussion

1. Financial and Operational Fitness

13.
Sunshine Taxi contends that the Commission failed to make specific findings on certain financial and operational fitness metrics listed in Decision No. C08-0933, such as capital structure, cash balances, and credit history.  Sunshine Taxi argues this is a reversible error.  
14.
In Decision No. C08-0933, issued in Docket No. 08A-0241CP, mailed September 4, 2008 (In the matter of the application of Union Taxi Cooperative, et al.), at ¶ 7, in issuing guidelines to the ALJ related to financial and operational fitness, the Commission stated that: 


The ALJ should endeavor to compile a record regarding each applicant’s financial and operational fitness.  In doing so, the ALJ should, without limitation, solicit evidence and develop findings of fact on the following topics with respect to each applicant: (a) minimum efficient scale, that is, whether a minimum size of operation is required and, if such a minimum does exist, conceptually what is the approximate magnitude for markets at issue in this docket; (b) credit worthiness; (c) access to capital; (d) capital structure; (e) current cash balances; (f) credit history and assessment of financial health over the near future; (g) managerial competence and experience; (h) fixed physical facilities such as office space and maintenance garages, as appropriate; (i) appropriate licenses and equipment necessary to operate a radio dispatch system; (j) vehicles of appropriate type; and (k) other metrics that may be appropriate.
15.
We disagree with Sunshine Taxi that the lack of specific findings of fact on some of the metrics listed in Decision No. C08-0933, such as capital structure, cash balances, and credit history, necessarily is a reversible error.  This is because the Commission evaluates fitness on a case-by-case basis, in light of the scope of the authority sought, so all of the metrics may not be relevant in all cases.  Id., at ¶ 5.  Further, metrics other than those listed in Decision No. C08-0933 may also be relevant.  

16.
ALJ Gomez, in ruling upon an oral motion to dismiss by Sunshine Taxi, found that “[c]ertainly standards applicable to a taxi company applying in Denver, Colorado, in a major metro area, to provide 250 cabs, is not going to be identical to an applicant in Grand Junction, applying for the use of five cabs.”  Hearing Transcript, February 18, 2010, p. 178, lines 4-8.  We agree and find this ruling to be consistent with Decision No. C08-0933.  We also agree with the ALJ that a test of fitness is not perfection and that a business plan must be analyzed to determine if the applicant understands the realities of the taxi industry in which it is attempting to compete and whether the projections and milestones contained in the plan reflect those realities.  

17.
In Decision No. C11-0081, at ¶ 19, we found that the ALJ appropriately took all of the testimony and exhibits into consideration in concluding that K2 Taxi has met its burden of proof concerning fitness.  We deferred to the ALJ in his weighing of evidence and credibility. We reiterate that factual findings and conclusions made by the ALJ on this issue are supported by the record, even if the same record can possibly support a different conclusion as well.
  We deny the RRR filed by Sunshine Taxi on this ground.
2. Destructive Competition

18.
Sunshine Taxi contends the Commission erred in finding that a grant of K2 Taxi’s application would not result in destructive competition.  Sunshine Taxi argues that a grant of the 

application would result in at least a 20 percent drop in revenue to its drivers, which may lead to loss of revenue to the company itself.  Sunshine Taxi argues that the Commission incorrectly analyzed the evidence of record on this issue and committed a reversible error.  

19.
Destructive competition is related to the public interest prong of the doctrine of regulated competition, which applies in Mesa County.  In Morey v. Pub. Utils. Comm’n (Morey II), 629 P.2d 1061, 1066 (Colo. 1981), the Colorado Supreme Court stated that the doctrine of regulated competition reflects a legislative determination that some restraints on inter-carrier competition are necessary to protect the general public interest from excessive or destructive competition.  
20.
In Decision No. C08-0933, at ¶ 32, the Commission stated that “[i]t is important to differentiate between adverse financial impact caused by a normal competitive process and adverse financial impact caused by competition that harms the public interest.  Adverse financial impact per se, is not sufficient to prove public detriment – such adverse financial impact may serve the public interest or be neutral with respect to the public interest.” In the same docket, the Commission later reiterated “the important distinction between adverse financial impact caused by a normal competitive process and adverse financial impact caused by competition that harms the public interest.” Decision No. C09-0207, mailed February 27, 2009, at ¶ 534.  

21.
In this docket, Sunshine Taxi presented evidence that it operates only 10 company-owned vehicles at the time of the hearing, down from 13 in 2008 and 11 vehicles in 2009.  It now has fewer drivers as well.  Sunshine Taxi presented evidence that it has made fewer trips in 2009 than in 2008.  Its 2008 Annual Report showed a loss of $5,725.  Further, Mr. Horton, on behalf of Sunshine Taxi, testified that drivers can expect at least a 20 percent drop in revenues, which may lead to loss of revenue for Sunshine Taxi.  For its part, K2 Taxi testified that it expected to divert a 35 percent share of the taxi market.  


22.
In this docket, the ALJ and the Commission were required to determine whether the above evidence amounted to destructive competition that is contrary to the public interest or only proved an adverse financial impact to Sunshine Taxi.  The ALJ, in essence, determined that Sunshine Taxi proved the latter but not the former.  The Commission, in ruling on exceptions, deferred to the ALJ’s evaluation of this evidence and its credibility as he was in the best position to do so.  Our review of the record indicates that factual findings and conclusions made by the ALJ on this issue are supported by the record.  We therefore deny the RRR filed by Sunshine Taxi on this ground.  

3. Public Need
a. Demographic Information

23.
Sunshine Taxi argues that the ALJ and the Commission erroneously relied on the demographic information that showed the population of Mesa County has increased and that the airport and the hospital had undergone recent expansions. More specifically, Sunshine Taxi states that demographic evidence in this docket does not directly tie to taxi usage.  Exhibit 5, which the ALJ admitted, reflects population growth in Grand Junction and Mesa County.  Exhibit 6, which the ALJ also admitted, reflects an increase in enplaned passengers at the Grand Junction airport and an increase of car rental revenue at the airport, among other data.  


24.
Previously, in Decision No. C09-0812, Docket No. 08A-479CP mailed July 28, 2009 (In the matter of the application of KwikRide, LLC), at ¶13, the Commission stated that demographic information or population growth, standing alone, are insufficient to support a finding of need for transportation services.  In KwikRide, the applicant presented evidence of population growth in Fort Collins and the Denver International Airport passenger counts.  The ALJ in KwikRide and the Commission, on exceptions, found that the applicant failed to demonstrate the correlation between this data and public need.


25.
By contrast, in Durango Transp., Inc. v. Pub. Utils. Comm’n, 122 P.3d 244 (Colo. 2005), the Commission found (and the Colorado Supreme Court upheld on judicial review) that the fact that only 1.3 percent of the people flying into the Durango-La Plata County Airport and traveling to a ski resort located on Purgatory Mountain utilized the incumbent’s transportation services was probative of the unmet public need.  That case, however, was distinguishable from KwikRide because tourists traveling to a ski resort are more likely to need for-hire scheduled transportation than the general public (many tourists were not familiar with mountain diving and many were drinking alcohol).  The Commission relied not just on growth in the Durango area in general, but growth in the tourism industry specifically. Further, evidence besides demographic information supported a grant of the application.   


26.
In Decision No. C11-0081, the Commission deferred to the factual findings made by the ALJ and his references to the growth in the population of Mesa County and the expansion at the airport and the hospital.  Following the filing of the RRR and upon a further review of the record, we now agree with Sunshine Taxi that this docket is more similar to KwikRide than to Durango Transportation.  This is because the record contains no evidence on the correlation between, on one hand, the above demographic data and, the need for taxi services.  There is no testimony, for example, supporting the propositions that persons flying into the Grand Junction airport or visiting the regional hospital, are more likely to require taxi services than the general population.  There is no testimony that any specific characteristics of the persons contributing to the population growth in Mesa County make it more likely these persons require taxi services.  


27.
That said, we do not believe that the ALJ erred in admitting Exhibits 5 and 6 into evidence, but rather that, in light of other evidence (or lack thereof) in this case, reliance on these demographic exhibits, in this particular case, was excessive.  We also clarify that the relevance of demographic information to support public need for a transportation service must be evaluated on a case-by-case basis and in conjunction with other evidence (or lack thereof).  We decline to establish any rules of general applicability on this issue here.   

b. Other Evidence of Public Need


28.
Sunshine Taxi argues that the evidence relied on by the ALJ and the Commission to grant the authority to all points in Mesa County is not sufficient to support such an authority.  It points out that four or so witnesses testified there was a need for transportation services to or from bars around closing time, but did not provide much other evidence towards public need in Grand Junction, or especially Mesa County, as a whole.  Sunshine Taxi acknowledges that Ms. Mandy Mason and Mr. Vinton Matthews testified about their experiences outside of the “bar scene.”  However, it points out that Mr. Matthews testified primarily regarding his experiences that occurred six years ago and that Ms. Mason was retained to use Sunshine Taxi at the behest of the applicant’s counsel.  Sunshine Taxi believes that K2 Taxi’s application should be denied and that the Commission should overturn Decision No. C11-0081. In the alternative, it proposes certain limitations on K2 Taxi’s authority.  

 29.
Following the filing of the RRR and upon a further review of the record, we agree with Sunshine Taxi that the record contains no evidence (other than demographic data discussed above) regarding public need for taxicab services originating in Mesa County outside of Grand Junction.  In this case, evidence of public need is heavily concentrated, both geographically and temporally.  We therefore find that a more “fine-tuned” approach is warranted in this case rather than a “county-by-county” approach.  Effectively, the ALJ (and the Commission on exceptions) used this approach when he denied authority to drop off passengers in counties outside of Mesa County because the applicant did not present evidence of public need outside of Mesa County, but granted authority to operate within Mesa County because there was some evidence of need in that county, even if concentrated to a portion of that county.  We grant the RRR filed by Sunshine Taxi, in part, and find good cause to limit K2 Taxi’s authority to trips originating within the city limits of Grand Junction and terminating within Mesa County.  We find that record evidence in this case does support a grant of authority beyond the “bar scene” in Grand Junction and for this reason decline to limit the grant of authority any further.  We are also concerned with the effect that a further narrowing of authority would have on K2 Taxi’s viability.


30.
We will also limit K2 Taxi’s authority to the use of five vehicles in service at any one time, as argued by Sunshine Taxi.  K2 Taxi proposed to begin with five vehicles in any event, three of which would be sedans, and two of which would be minivans.  Hearing Transcript, February 17, 2010, p. 16, lines 5-6.  We agree with the ALJ that the proposal to begin operating with five taxis was at or above the minimum efficient scale to operate within the relevant area.  We find this limitation to be prudent, as it will allow the Commission to evaluate the impact of K2 Taxi’s more limited authority on the Grand Junction taxicab market before authorizing any further authority.  
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration (RRR) to Decision No. C11-0081, filed by Tazco, Inc., doing business as Sunshine Taxi on February 28, 2011 is granted, in part, consistent with the discussion above.  

2. K2 Taxi, LLC’s authority granted shall be:

Transportation of 
passengers in call-and-demand taxi service 
between all points in the City of Grand Junction, Colorado, and from said points on the one hand, to all points in the County of Mesa, Colorado, on the other hand.  
RESTRICTION: 
This authority is restricted to the use of a maximum of five (5) vehicles in service at any one time.
3. K2 Taxi, LLC, shall have 60 days from the effective date of this Order to comply with the requirements set forth in Ordering Paragraph No. 5 of Recommended Decision No. R10-1225.
4. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
5. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
March 23, 2011.
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Director
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OF THE STATE OF COLORADO
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� The Commission decides what weight to give to the evidence and determines the credibility of witnesses.  See, e.g., RAM Broadcasting of Colorado, Inc. v. Pub. Utils. Comm’n, 702 P.2d 746, 750 (Colo. 1985).   
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