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I. BY THE COMMISSION

A. Statement

1.
This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR) of Decision No. C11-0001 (Initial Commission Decision) jointly filed on January 24, 2011 by CenturyTel of Colorado, Inc., doing business as CenturyLink (CenturyLink), and Qwest Corporation (Qwest) (collectively Joint Applicants); and by the Colorado Office of Consumer Counsel (OCC).  Further, the Joint Applicants and the United States Department of Defense and Federal Executive Agencies (DoD/FEA) each filed a motion seeking a waiver of Rule 1308(a) and an opportunity to respond to the RRR filed by the OCC.  The Joint Applicants filed their motion on February 10, 2011 and DoD/FEA filed its motion on February 11, 2011.  The OCC responded to both motions.
  Being fully advised in the matter and consistent with the discussion below, we deny the motions seeking to respond to the OCC’s RRR.  Further, we grant the RRR filed by the Joint Applicants and deny the RRR filed by the OCC.

B. Procedural History

2.
The Commission discussed in detail the procedural history of this docket in the Initial Commission Decision, at ¶¶ 1-8.  We will incorporate that statement of procedural history in this Order.  We will not reiterate this procedural history here, but will refer to it below, as needed to provide context to our rulings.  

3.
By Decision No. C11-0183, mailed February 18, 2011, the Commission granted the RRR filed by the Joint Applicants and the OCC to toll the statutory time period provided for in § 40-6-114(1), C.R.S.  In this Order, we will discuss the merits of these RRR.

C. Motions to Reply

4.
In their motions, the Joint Applicants and the DoD/FEA generally argue that the OCC, in its RRR, mischaracterizes the rulings made by the Commission and the arguments made by the Joint Applicants and DoD/FEA.  In response, the OCC argues that both motions should be denied.  The OCC points out that Rule 1308(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 does not permit responses to RRR.  The OCC argues that the Joint Applicants and DoD/FEA have not made a compelling case for a waiver of that rule.  

5.
We deny the motions filed by the Joint Applicants and DoD/FEA.  We agree with the OCC that neither the Joint Applicants nor DoD/FEA has made a compelling case for a waiver of Rule 1308(a).  In its RRR, the OCC disagrees with the rulings made by the Commission in the Initial Commission Decision. These arguments are within the bounds of permissible advocacy on the part of the OCC and we find no circumstances justifying a waiver of Rule 1308(a) here.  Further, we find that responses to the OCC’s RRR would not assist the Commission in making a just and reasonable decision in this case.  

D. The RRR Filed by the Joint Applicants

6.
The Joint Applicants seek reconsideration of the Initial Commission Decision on a single issue: the requirement that CenturyLink commit to maintain the level of corporate giving that has been the practice over the last three years by Qwest for a period of three years after the merger closes.   Initial Commission Decision, at ¶ 64.  

7.
In the Initial Commission Decision, the majority of the Commission required CenturyLink to commit to maintain the level of corporate giving that has been the practice over the last three years by Qwest for three years after the merger closes.  The majority stated that such a commitment would create a transition and avoid an immediate problem for many of the current recipients of Qwest donations, especially given the uneasy state of the economy and its impact on overall charitable donations.  For his part, Commissioner Tarpey dissented from this part of the decision.  He stated that “[c]haritable contributions are not a cost paid by ratepayers and are a matter outside the Commission’s jurisdiction.”     

8.
In the RRR, the Joint Applicants express a commitment to Colorado communities and charities, but disagree with the legal foundation for mandatory charitable giving and express a concern about potential unintended consequences of mandating charitable contributions.  The Joint Applicants agree with the reasoning expressed by Commissioner Tarpey in his dissent.  

9.
The Joint Applicants argue that the Commission has no constitutional or statutory authority to mandate charitable contributions by a regulated utility.  The Joint Applicants contend that the Commission historically has not done so and cite to two previous Commission decisions in support of that proposition. The Joint Applicants argue the charitable contribution requirement could also create a dangerous precedent, no matter how well meaning.  

10.
The Joint Applicants further argue that the Commission has no jurisdiction over Qwest Foundation.  The Joint Applicants argue that Qwest does not control, direct, or otherwise manage any charitable donations made by Qwest Foundation.   The Joint Applicants also state that federal tax laws governing private foundations prohibit grants and donations made to satisfy business obligations of affiliated entities.  The Joint Applicants contend that the Initial Commission Decision could therefore jeopardize Qwest Foundation’s tax-exempt status.  They argue the Commission should reconsider its decision to the extent it places any requirements on Qwest Foundation.  

11.
Finally, the Joint Applicants offer a voluntary commitment to continue charitable giving from their regulated entities in Colorado at Qwest’s current levels for a two-year period.  The Joint Applicants request that the Commission replace the mandatory language in ¶ 64 of the Initial Commission Decision with this voluntary commitment.  

12.
We grant the RRR filed by the Joint Applicants and strike the language contained in ¶ 64 of the Initial Commission Decision.  We also agree that Qwest Foundation is not a party in this docket and therefore will not place any requirements on it.  

E. The RRR Filed by the OCC

13.
In its RRR, the OCC disagrees with three general findings and conclusions made by the Commission in the Initial Commission Decision.  First, the OCC objects to the conclusion that the service quality metrics and the accompanying self-executing penalties advocated by the OCC should not be imposed as a condition of the merger approval.  Second, the OCC faults the Commission for its finding that a freeze on basic local exchange service rates and a freeze on the Colorado High Cost Support Mechanism (CHCSM) draws proposed by the OCC should not be required as part of the merger approval.  Finally, the OCC asks that the Commission reverse its finding that a “most favored nation” clause should not be imposed as a condition of the merger approval.  We will discuss these arguments below in turn.

1. Service Quality Metrics and Self-Executing Penalties
14.
In its answer testimony, during the hearing and in its Statement of Position (SOP), the OCC argued that, as part of the merger approval, the Commission should expand the current retail customer quality of service plan put in place with Qwest’s Alternative Form of Regulation Plan (AFOR) in Docket Nos. 04D-440T and 04A-411T.  Mr. Frank Shafer, on behalf of the OCC, testified that the Commission should monitor the level of services that Qwest’s retail customers receive and implement monetary penalties if service levels deteriorate following the merger.  Mr. Shafer outlined a list of six proposed service quality metrics and self-executing penalties.  

15.
Mr. Shafer recommended that the Commission reinstate the following four service quality metrics into Qwest’s AFOR: (1) residential customers’ access to Qwest’s service center with calls answered in 60 seconds; (2) business customers’ access to Qwest’s service center with calls answered in 60 seconds; (3) residential and business access to Qwest’s repair center with calls answered within 60 seconds; and (4) out-of-service report metric calculated on a per wire center basis.  Mr. Shafer also proposed the following two new service quality metrics: (1) measurement of the number of Commission complaints of no more than 0.2 complaints per 1,000 access lines; and (2) an out-of-service reports metric to address persistently underperforming wire centers. Mr. Shafer argued that each of these six metrics should be accompanied by self-executing penalties. 

16.
In its RRR, the OCC argues the Commission denied this proposal without stating any findings of fact supporting its decision.  The OCC claims that the Commission’s acceptance and reliance on the service quality protection provisions contained in the Settlement Agreement between Staff of the Commission (Staff) and the Joint Applicants is misplaced and unsupportable because the terms and conditions of that settlement are vague and ambiguous.  The OCC further states that the Commission has erred in approving that settlement, including the attachment to the SOPs filed by the Joint Applicants and Staff.  The OCC believes that the Hearing Commissioner inappropriately requested the parties to submit that document outside of the record.  

17.
Further, the OCC argues Staff entered into the settlement agreement and agreed to the service quality reporting provisions for “parity” purposes between retail and wholesale customers.  The OCC contends that this “parity” rationale does not extend to the self-executing penalties. The OCC states that the Commission departed from this rationale without an explanation and stating any findings of fact.  

18.
The Commission addressed the OCC’s proposals for retail service quality in the Initial Commission Decision. The Commission stated that “[w]e believe the use of the CPAP [Colorado Performance Assurance Plan] as a basis for enhanced service quality monitoring of retail services is appropriate and will ensure that the wholesale and retail sectors are measured consistently.”  Initial Commission Decision, at ¶ 72.  The settlement between Staff and the Joint Applicants provides for the monitoring of retail service quality and includes monthly reporting of Qwest’s retail service quality for the following performance indicator definitions from the CPAP:   (1) new service installation quality reported to repair; (2) interval for pending orders delayed past due date; (3) calls answered within 20 seconds; (4) out of service cleared within 24 hours; (5) all troubles cleared within four hours; (6) trouble rate; and (7) eight other metrics. We find these metrics address the service quality concerns expressed by the OCC and others. This monthly reporting and monitoring, and the regular meetings between the merged company and Staff, will be sufficient to ensure that retail customers of the merged company will remain protected from any potential service quality deterioration.  

19.
Regarding the attachment to the SOPs filed by the Joint Applicants and Staff, we note that the attachment contains no new information.  It merely summarizes information presented during the hearing and did not refer to any extra-record information.  

20.
Further, we are not convinced, based on the evidence in the record, that there is a substantial possibility that the retail service quality of the merged company will deteriorate as a result of the merger.  We find that the OCC failed to meet its burden of proof with respect to its proposed metrics or self-executing penalties for poor service quality.
  In its RRR, the OCC states that “the Commission attempts to shift the burden of proof from the Joint Applicants to the OCC by suggesting the imposition of a cost benefit analysis requirement to support additional service quality metrics.…” However, any party that affirmatively advocates a position contrary to the direct case of an applicant carries the burden of proof to support its position.  The OCC has not done so in this case.  The OCC has not demonstrated sufficient information concerning any current or potential future deterioration in service quality to warrant the imposition of these penalties.  Further, the OCC has not shown that the merger, by itself, would cause a deterioration in service quality.  

21.
In the Initial Commission Decision, the Commission found that the merged entity will not be able to maintain or grow its customer base and allow service quality to deteriorate at the same time.  Initial Commission Decision, at ¶ 73.  Indeed, Mr. Shafer testified at the hearing that “[t]he way you can retain customers is through price and quality of service or service.  You would be irrational, if I was a businessperson, to intentionally let my service quality deteriorate, because, in the process, I would likely lose customers, which would have cascading effects on my financial viability.”

22.
The Commission implemented the CPAP at the time Qwest was seeking approval from the Federal Communications Commission for entry into the long distance market.  At that time, the Commission was concerned that Qwest, or another Incumbent Local Exchange Carrier, had no financial incentive to maintain adequate service quality in selling products and services to its competitors.  The Commission implemented the CPAP, including its performance indicator definitions and associated penalties, to give Qwest a “negative” financial incentive to maintain adequate wholesale service quality.  The opposite is true on the retail side, where the financial incentives are based on the ability of Qwest to retain customers and sell them additional services. 

23.
Mr. Shafer testified that “[t]he OCC, I could say, gives upper bounds to where we think service quality should be. The Joint Applicants and Staff, through settlement, give you a different point.  And to my way of thinking, the Commission has discretion to weigh the evidence, assign the proper weight it wants, and pick a point or pick metrics or pick values.”
  This is exactly what we have done here.
  We find we have adopted appropriate service quality metrics and monitoring provisions, contained in the settlement agreement between Staff and the Joint Applicants.  In other words, we find that the merger, as conditioned by that settlement agreement, is not contrary to the public interest.  We deny the RRR filed by the OCC on this ground.  

2. Basic Local Exchange Service Rate and CHCSM Freezes

24.
In its RRR, the OCC requests that the Commission reconsider its ruling that the three-year freezes proposed by the OCC for local exchange service rates and CHCSM draws should not be imposed as conditions of merger approval.  The OCC points out the Commission approved the settlements reached between the Joint Applicants and certain Competitive Local Exchange Carriers (CLECs) and between the Joint Applicants and DoD/FEA, which settlements 

contain various rate freeze arrangements.  The OCC argues that the fact that the Commission did not impose such freezes on retail rates results in rate discrimination. The OCC further argues that a three-year freeze on future CHCSM draws by the merged entity would minimize the likelihood that it will attempt to pass on certain merger costs to the ratepayers.  The OCC argues the Commission abused its discretion in declining to impose such a condition on the merger.  

25.
We find that the OCC has not met its burden of proof with respect to the proposed freezes.  The OCC has not persuaded the Commission that such freezes are warranted.  Instead, the OCC has argued that merger-related costs may cause the Joint Applicants to seek additional revenues from either basic service rates or the CHCSM.  We find that the OCC has not shown that merger-related costs will outweigh merger synergy savings over the planning horizon used by the Joint Applicants.
  The OCC also did not rebut the testimony of the Joint Applicants’ witness G. Clay Bailey regarding specific financial benefits of the proposed transaction, but rather used selective sections of the Securities and Exchange Commission filings to argue that the merger may not have the exact financial benefits described by the Applicants.
   

26.
In its RRR, the OCC acknowledges that the Joint Applicants have committed not to seek cost recovery for merger-related costs.  However, it does not explain why, in its opinion, the Commission “misses the point” in relying on that commitment.  More importantly, the OCC does not address the fact that the Commission will maintain regulatory oversight over basic local exchange rates and CHCSM draws and the Commission reliance on that oversight in finding that the freezes proposed by the OCC were not necessary.  Initial Commission Decision, at ¶ 66.  We repeat that the Commission will maintain its regulatory oversight over both basic local exchange rates and CHCSM draws and a change in either would require a Commission approval.  We find that it is a better approach for the Commission to evaluate any requested increases in basic local exchange rates or CHCSM draws on a case-by-case basis, after reviewing all facts and arguments presented, instead of restricting its options for the future.  

27.
In the Initial Commission Decision, the Commission found that the OCC based its case upon speculation of the financial situation the Joint Applicants face in the future.  The OCC appears to assume that the merged entity will have a monopoly power in the telecommunications marketplace such that it could increase rates without fear of retail consumers moving to various substitutes such as cable providers, Voice over Internet Protocol providers, or any one of the wireless service providers that offer services ranging from basic wireless services to services such as e-mail and Internet access. The large wire-line losses experienced by Qwest from 2000 to 2008, as discussed by Joint Applicants’ rebuttal witness Mr. Brigham, illustrates that substitute services are available to Qwest’s retail customers.  It is important to note that Qwest experienced these wire-line losses at the time its retail rates were stable.
   

28.
We find that the argument that, by rejecting the rate freeze advocated by the OCC the Commission created rate discrimination among purchasers of telecommunications services, is misplaced. The Commission approved the settlement agreements reached by the Joint Applicants and the following parties: Staff, Joint CLECs, and DoD/FEA.  These settlements contain various rate freeze provisions.  However, it is important to note that rate discrimination among different purchasers of telecommunications services is not uncommon.  For example, residential rates for 

flat-rated telephone service are roughly half of the business rates despite the fact that they utilize the same network facilities.     

29.
We also note that wholesale services that Qwest provides to CLECs are subject to a more extensive Commission oversight than retail services.  This is rational, because wholesale customers must face an incumbent monopoly provider of interconnection services and unbundled network elements.  The CLECs must obtain access to their services to provide access to their own customers.  

30.
Further, it is important to note that the Commission approved certain rate freeze provisions contained in the settlements between the Joint Applicants, the CLECs, and DoD/FEA as part of its overall policy of encouraging settlements of contested proceedings.  Rule 1408 of the Rules of Practice and Procedure, 4 CCR 723-1.  The same result may or may not have occurred in the absence of these settlements.  

31.
Finally, we find that any arguments regarding freezes on CHCSM draws are more appropriate in a rulemaking docket or before the legislature.  In the Initial Commission Decision, the Commission has stated there are rules regarding the CHCSM, that the merged entity will fall under these rules, and that the OCC has not convinced the Commission that a suspension of the current rules is necessary in this case.  

32.
In sum, we find that the merger, without freezes on basic local exchange rates and CHCSM draws advocated by the OCC is not contrary to the public interest.   We deny the RRR filed by the OCC on this ground.  

3. Most Favored Nation Clause

33.
In its RRR, the OCC reiterates its position that the Commission should order that all conditions agreed to by the Joint Applicants or imposed by other state utility commissions in parallel merger proceedings be imposed in Colorado as well.  For example, the OCC cites the $70 million commitment by the Joint Applicants to broadband investment, which is contained in the settlement between Staff and the Joint Applicants.  The OCC compares it to an apparent $80 million broadband commitment by the Joint Applicants in Washington and Arizona.  

34.
In its RRR, the OCC repeatedly alleges that the findings made by the Commission are not supported by the record.  However, the OCC requests the Commission impose conditions on merger approval that may be costly, inappropriate, or non-jurisdictional in Colorado—without any record on what exactly each of these conditions is and the reasons why some may or may not be appropriate or even lawful.  Further, when cross-examined on the procedural steps that would be involved in implementing a “most favored nation” condition, OCC witness Mr. Skluzak admitted this condition will be “probably problematic.”
 

35.
The Commission declined to impose a similar “most favored nation” provision in Docket No. 99A-407T, which involved the merger between U S WEST Communications, Inc. and Qwest.  In particular, Chairman Gifford opined that such a condition would be “…patently illegal because other states’ conditions are premised on facts not in this record.”  He further stated that “[a]doption of other states’ conditions derived from other states’ evidentiary records would be clear error.”
  We agree with that assessment.  

36.
We also note that the Initial Commission Decision requires the Joint Applicants, Staff, and the OCC, at its option, to meet within 90 days of the closing of the merger to develop a list of conditions imposed in other merger proceedings and to file that list with the Commission for informational purposes.  The Commission will be better informed at that point regarding the specific conditions imposed as part of the merger approval in other jurisdictions and will be better able to evaluate whether any should be considered in the future, in other proceedings.

37.
We deny the RRR filed by the OCC on this ground.  

II. ORDER

A. The Commission Orders That:
1. The application for rehearing, reargument, or reconsideration (RRR) of Decision No. C11-0001 jointly filed on January 24, 2011 by CenturyTel of Colorado, Inc., doing business as CenturyLink, and Qwest Corporation (Joint Applicants) is granted.  

2. The RRR filed on January 24, 2011 by the Colorado Office of Consumer Counsel (OCC) is denied.  

3. The Motion for Waiver of Commission Rule 1308(a) and Leave to File Response to the OCC’s RRR filed on February 10, 2011 by the Joint Applicants is denied.

4. The Motion for Waiver of Commission Rule 1308(a) and Leave to File Response to the OCC’s RRR, filed on February 11, 2011 by the U.S. Department of Defense and all other Federal Executive Agencies is denied.

5. This Order is effective on its Mailed Date. 

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
March 2, 2011.
	(S E A L)
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� The OCC filed a Statement of Technical Difficulty (in conjunction with the Commission e-filings system) with respect to its response to the motion filed by the Joint Applicants on February 25, 2011.


� If an intervenor, such as the OCC, advocates that the Commission adopt its position (for example, that the Commission place a certain condition on approval of an application), that intervenor must meet the preponderance of the evidence burden of proof with respect to its advocated position.  Section 24-4-105(7), C.R.S.; Rule 1500.  


� Hearing Transcript, 11/10/10, p. 308.  


� Hearing Transcript, 11/10/10, p. 311.


� The Colorado Supreme Court cases recognize the Commission has discretion with respect to public utility matters.  See, e.g., City of Boulder v. Pub. Utils. Comm'n, 996 P.2d 1270 (Colo. 2000).


� It appears that the OCC only focuses on short term comparisons of projected merger costs and projected synergy savings.


� The PUC may find some evidence more credible than other and assign appropriate weight. See, e.g., �HYPERLINK "https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW11.01&referencepositiontype=S&serialnum=1985134913&fn=Utop&sv=Split&referenceposition=751&pbc=936251B8&tc=-1&ordoc=2007556662&findtype=Y&db=661&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Colorado" \t "Utop"�RAM Broad. of Colo., Inc. v. Pub. Utils. Comm'n, 702 P.2d 746, 750 (Colo. 1985)�.


� The ratio of Qwest’s residential customers that subscribe to the standalone residential service, which is contained at Confidential, Hearing Transcript, November 9, 2011, pp. 129-130, further supports the notion that the customers are able to choose substitute services.


�   Hearing Transcript, 11/10/10, at p. 260.


� See Decision No. C00-236, issued March 9, 2000, Statement by Chairman Raymond L. Gifford.
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