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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of an Application filed by Public Service Company of Colorado on January 12, 2010, for a Certificate of Public Convenience and Necessity (CPCN) to exercise franchise rights in the Town of Merino, in Logan County, Colorado (Town).  

2. The Commission provided notice of the Application on January 13, 2011 to all interested persons, firms, and corporations.  Public Service noticed the application by publication in The Sterling Journal-Advocate, a newspaper circulated within all areas that would be impacted by the application, on January 15, 2011.  
B. Finding and Conclusions
3. Section 40-5-102, C.R.S., requries a utility to first obtain a CPCN from this Commission prior to commencing service to a town pursuant to a franchise.  The statute states that “[n]o public utility shall exercise any right or privilege under any franchise . . . without first having obtained from the commission a certificate that public convenience and necessity require the exercise of such right or privilege.”

4. It is well established that, upon lapse of an approved franchise agreement, a utility continues to possess the right and obligation to serve that certified territory pursuant to § 40‑5‑101, C.R.S.  Such right and obligation will be terminated only if the utility is unwilling or unable to serve a particular area.  See Decision No. C05-0977, Docket No. 05A-150FEG, issued August 15, 2005.
5. Article XVI of the franchise agreement between Public Service and the Town concerns the continuation of utility service.  It states:
§16.1
Continuation of Utility Service.  In the event this franchise is not renewed at the expiration of its term or is terminated for any reason, and the Town has not provided for alternative utility service, the Company shall have no right to remove any Company Facilities or discontinue providing Utility Service unless otherwise ordered by the PUC, and shall continue to provide Utility Service within the Town until the Town arranges for utility service from another provider.  The Company further agrees that it will not withhold any temporary Utility Services necessary to protect the public.  The Town agrees that in the circumstances of this Article, the Company shall be entitled to monetary compensation as provided in the Company’s tariffs on file with the Public Utilities Commission and the Company shall be entitled to collect from Residents and shall be obligated to pay the Town, at the same times and in the same manner as provided in the franchise, an aggregate amount equal to the amount which the Company would have paid as a franchise fee as consideration for use of the Town’s Streets.  Only upon receipt of written notice from the Town stating that the Town has adequate alternative Utility Service for Residents and upon order of the PUC shall the Company be allowed to discontinue the provision of Utility Service to the Town and its Residents. 
(Emphasis added.)

6. This Commission continues to recognize the utility’s obligation to continue service, as represented in this portion of the franchise agreement.  However, the Commisison has some concern regarding the third sentence of this paragraph, which concerns continued collection and remittance of the franchise fee, rather than the continued provision of utility services.  The Commission believes the continued collection and remittance of the franchise fee in the absence of a Commission-approved franchise agreement may violate § 40-5-102, C.R.S., as set forth above.

7. Therefore, the Commission requests additional information from Public Service.  Specifically, the Commission will require Public Service to make a filing within 30 days of the effective date of this Order, addressing the following Commission questions:

· Article 6 of the franchise agreement imposes a number of requirements for the supply, construction, and design of utility facilities.  These include, but are not limited to, a requirement that the Company reimburse the Town for upgrading the electrical systems of a Town building when the Company increases the delivered voltage, relocation of Company facilities at no cost for public projects, a requirement that relocations be completed within 90 days, a requirement that underground facilities be relocated underground and overhead facilities be relocated overhead, expansion to a new area as a result of expanded Town boundaries, and no requirement of funds in advance of construction, etc.   Please detail what, if any, obligations identified in the franchise agreement, on either the Company or the Town, will remain if the franchise agreement expires or is otherwise no longer in effect.  

· The franchise agreement provides, “[t]he Town agrees that in the circumstances of this Article, the Company shall be entitled to monetary compensation as provided in the Company’s tariff’s on file with the Public Utilities Commission and the Company shall be entitled to collect from Residents and shall be obligated to pay the Town, at the same times and in the same manner as provided in the franchise, an aggregate amount equal to the amount which the Company would have paid as a franchise fee as consideration for use of the Towns streets.”  In the Company’s opinion, does this provision impose any additional obligations on either the Company or the Town?

· If the franchise expires or is otherwise no longer in effect, is the “aggregate amount equal to the amount which the Company would have paid as a franchise fee” that the Company collects transformed into a tax, rather than a franchise fee?  If so, (a) what kind of tax?  (b) which customers will this amount be collected from? (c) what are the TABOR implications? (d) will the Company verify that voter approval was obtained in compliance with TABOR prior to collecting and dispersing these funds to the Town?

· When, and for what reason, did the third sentence of Article XVI, §16.1 Continuation of Service come about?  In reviewing Commission records, it appears this language has become standard in franchise agreements the Company negotiates with municipalities in its certificated territory.  Therefore, in addition, please provide a list of all municipalities with franchise agreements that contain this or similar language.

· When, and for what reason, did the Article IV, §4.2 Obligation in Lieu of Fee provision Continuation come about?  In reviewing Commission records, it appears this language has become standard in franchise agreements the Company negotiates with municipalities in its certificated territory.  Therefore, in addition, please provide a list of all municipalities with franchise agreements that contain this or similar language.

· Article 11, §11.2, concerns the underground fund at the end of the franchise agreement, and establishes a 1 percent allocation for this fund.  Should the franchise agreement expire or otherwise no longer be in effect, is the Town eligible to receive the for previously collected funds?   

8. When Public Service files its responsive pleading with the Commission, it shall also serve a copy of that responsive pleading on the Town.

II. ORDER

A. The Commission Orders That:

1. Public Service Company of Colorado (Public Service) shall make a filing within 30 days of the effective date of this Order, addressing the questions set forth in ¶ 7, above.  Public Service shall serve that filing on the Town of Merino.
2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 17, 2011.
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