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I. By the Commission

A. Statement

1.
This matter comes before the Commission for consideration of a Motion to accept late exceptions filed by Staff of the Commission (Staff) on December 14, 2010, and a supplement to the Motion on December 15, 2010.  In addition, this matter comes before the Commission for consideration of the Motion to take administrative notice and request for shortened response time filed by the Colorado Office of Consumer Counsel (OCC) on January 11, 2011 and the pleadings that further address the OCC’s Motion.  Finally, Staff filed its own Motion to take administrative notice on January 31, 2011.  Being fully advised in the matter and consistent with the discussion below, we grant these Motions.    

B.
Procedural Background

2.
Union Telephone Company, doing business as Union Wireless (Union) applied for a designation as an eligible telecommunications carrier (ETC) in Colorado on October 27, 2009.  Staff and the OCC are the only intervenors in this docket.  The Commission referred this matter to Administrative Law Judge (ALJ) Dale E. Isley, who held a hearing on June 28, 2010.  The ALJ issued Recommended Decision No. R10-1264 (Recommended Decision) on November 23, 2010.  The ALJ granted the application, in part.  The ALJ granted the ETC status to Union conditionally upon it offering and advertising (in media of general circulation and on its website) a month-to-month wireless basic universal service plan with unlimited calling at rates that would be comparable to those asserted by the incumbent local exchange carriers in the applicable telephone exchanges.  

3.
The exceptions to the Recommended Decision were due on December 13, 2010.  The OCC timely filed exceptions on that date.  Staff filed its exceptions also on December 13, 2010, but at 5:01 p.m., so the electronic system deemed these exceptions filed on December 14, 2010 at 8:00 a.m.  Union did not file its own exceptions to the Recommended Decision, but it filed a timely response to the exceptions filed by Staff and the OCC on December 28, 2010.  

C.
Motion to Accept Late-Filed Exceptions

4.
In its Motion, Staff indicates that the late filing is due to the oversight of counsel with regard to the time it takes to make a filing with voluminous attachments.  Staff further states that neither Union nor the OCC oppose the relief sought in the Motion.  

5.
We grant the Motion.  Section 40-6-109(2), C.R.S., provides that a recommended decision of an ALJ or an individual commissioner is stayed upon the filing of exceptions (which must be done within 20 days of the recommended decision, pending final determination of exceptions by the Commission).  In this case, timely filing of exceptions by the OCC stayed the Recommended Decision, so the Commission can accept the late filed exceptions by Staff without construing the same as rehearing, reargument, or reconsideration (RRR).  

D.
Motion to Take Administrative Notice

1.
The Arguments by the Parties

6.
In its Motion, the OCC requests that the Commission take administrative notice of an order issued on December 30, 2010 by the Federal Communications Commission (FCC), FCC Decision No. 10-205.  The OCC contends the FCC decision is relevant to an issue in this docket.  That issue is whether recent relinquishment of the federal Universal Service Fund (USF) support by Western Wireless would affect the competitive ETC support available in Colorado or whether the relinquished USF support from Western Wireless would be placed back into the competitive ETC support pool available in Colorado.  The OCC claims that the answer to that question has an impact on the finite and shrinking capped amount of USF support for competitive ETCs, which affect whether giving the ETC status to Union is the best use of these moneys.  The OCC argues that the FCC decision supports its conclusion that the relinquished money by Western Wireless will not be placed back into the competitive ETC pool available in Colorado.  The OCC argues that the FCC issued its decision after the exceptions and responses have been filed in this docket and that good cause exists to take administrative notice of the FCC decision.  

7.
Union filed a response to the Motion on January 19, 2011.  Union contends that the FCC decision is not appropriate for administrative notice. It contends that the FCC decision is not an undisputed fact, as the implications of that decision on the issues that must be decided in the case are contested by the parties.  Union further argues that the argument presented by the OCC in its Motion regarding the implications of the FCC decision on this case is not timely, is in violation of Commission Rules, and violates its due process rights.  Further, Union responds to the substantive argument made by the OCC regarding the meaning of FCC Decision No. 10-205 and its applicability to this case.  Finally, Union requests sanctions and attorneys fees against the OCC, for bringing forth the Motion for administrative notice and making additional arguments that are not contemplated by Commission Rules.  

8.
Staff filed its own Motion to take administrative notice of the FCC Decision No. 10-205 on January 31, 2011.  Staff merely asks the Commission to take administrative notice of the FCC decision, without making an argument.  Staff represents that neither Union nor the OCC oppose its Motion.  

9.
On February 2, 2011, the OCC filed a response in opposition to Union’s motion to strike and request for attorneys fees. 


2.
Discussion

10.
The OCC’s Motion requesting that the Commission take an administrative notice of FCC Decision No. 10-205 is rather similar to a motion for permission to present supplemental authority and additional argument.  The Rules of Practice and Procedure do not contemplate the parties seeking to present supplemental authority and argument after filing exceptions, RRR, etc.  However, by way of comparison, both the Colorado Rules of Civil Procedure and the Colorado Appellate Rules contemplate that the parties may seek permission to file supplemental authority and argument for good cause.  See 11 Colorado Practice Series § 15.19; C.A.R. 28(j).  Neither the Colorado Rules of Civil Procedure nor the Colorado Appellate Rules are binding here, but we find they are useful for comparison purposes.  

11.
We construe the Motion for administrative notice of FCC Decision No. 10-205 as a motion for permission to present supplemental authority and additional argument and grant the Motion.  We find good cause exists to do so, as the FCC did not issue its decision until after the parties had filed their exceptions and responses in this case.  In addition, although the Rules of Practice and Procedure do not contemplate that the parties may request to present supplemental authority and argument after filing of exceptions, RRR, etc., the Rules also do not prohibit such supplemental pleadings.  We find that both the FCC decision and the argument by the OCC may be useful to the Commission in making a decision on exceptions and we will permit both.  This is not to say that we necessarily agree with the substantive argument presented by the OCC in its Motion at this point, and we will discuss this and the merits of the exceptions generally at a future time.  We also disagree with Union that granting of the Motion will affect its due process rights, because it presented a substantive response to the OCC’s argument in its January 19, 2011 filing.  

12.
We find good cause to grant the unopposed Motion to take administrative notice filed by Staff.

13.
Finally, we will deny Union’s request for sanctions and attorneys fees against the OCC.  This would have been our ruling even if we did not agree with the OCC on the merits.  In general, the party requesting sanctions or attorneys fees must meet a high burden.  The party may recover attorneys fees and costs, at the discretion of the tribunal, if the tribunal determines that the losing party brought forth a claim or defense that is “substantially frivolous, substantially groundless, or substantially vexatious.” See, Bunnett v. Smallwood, 793 P.2d 157, 162 (Colo. 1990); § 13-17-101, C.R.S.  Union makes only conclusory statements in support of its request and the claims presented by the OCC are not frivolous.  
II. order

A. The Commission Orders That:

1. The Motion to accept late exceptions filed by Staff of the Commission (Staff) on December 14, 2010, as supplemented on December 15, 2010, is granted.
2. The  Motion to take administrative notice and request for shortened response time filed by the Colorado Office of Consumer Counsel (OCC) on January 11, 2011 is construed as a Motion for permission to present supplemental authority and additional argument and is granted.
3. The Motion to take administrative notice of FCC Decision No. 10-205 filed by Staff on January 31, 2011 is granted.
4. The request for attorneys fees and sanctions and the motion to strike contained in the responsive pleading filed by Union Telephone Company, doing business as Union Wireless (Union) on January 19, 2011 are denied.
5. The merits of the exceptions to Recommended Decision No. R10-1264 filed by Staff and the OCC and the response filed by Union will be discussed at a future time.
6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
February 17, 2011.
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