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I. BY THE COMMISSION
A. Statement
1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) of Decision No. C10-1354 filed on January 10, 2011 by Mile High Cab, Inc. (Mile High or Applicant).  In addition, Estes Valley Transport and Valera Lea Holtorf jointly filed a response to that RRR on January 12, 2011.  Being fully advised in the matter and consistent with the discussion below, we strike the response to RRR and deny the RRR.  
B. Background

2. Mile High filed its application on September 11, 2008, for authority to operate 150 vehicles as a common carrier by motor vehicle for hire.  The application, as amended later, requested authority to operate as a common carrier in call-and-demand taxi service between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado, and between those points, on the one hand, and all points in the State of Colorado, on the other hand.   
3.
The Commission deemed the application complete and referred the application to an Administrative Law Judge (ALJ) by minute entry on October 22, 2008.  The following parties intervened by permission or by right: Colorado Cab Company, LLC, doing business as Denver Yellow Cab and/or Boulder Yellow Cab; MKBS LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi; RDSM Transportation, Ltd., doing business as Yellow Cab of Colorado Springs; Estes Valley Transport and Valera Lea Holtorf; and several other parties that later withdrew their interventions.  
4.
Mile High waived the 210-day deadline for issuance of a Commission decision, pursuant to § 40-6-109.5(3), C.R.S.  The evidentiary hearings were held from August 24, 2009 to September 15, 2009 before ALJ Paul C. Gomez.  The ALJ issued Recommended Decision No. R10-0745 (Recommended Decision), denying the application, on July 20, 2010.  The ALJ found that Mile High was financially and operationally fit to provide its proposed service.  However, the ALJ also found that the intervenors overcame the rebuttable presumption of public need for the proposed service and met their burden of proof that the public convenience and necessity did not require granting the application and that issuance of the certificate would be detrimental to the public interest.  

5.
The Commission denied the exceptions filed by Mile High to the Recommended Decision and addressed several pleadings related to the exceptions by Decision Nos. C10-1149 mailed October 26, 2010 and C10-1354 mailed December 20, 2010.  The Commission reviewed the governing legal standard applicable to this case, which is the doctrine of regulated competition as modified by House Bill (HB) 08-1227, codified at § 40-10-105(2)(b)(II), C.R.S. (2008).  The Commission also found that the ALJ utilized the policies and guidelines regarding the interpretation of HB 08-1227 that the Commission articulated in Docket No. 08A-241CP (the Union Taxi/Freedom Cabs consolidated docket) appropriately.  

6.
The Commission then deferred to the factual findings made by the ALJ regarding: (1) lack of differentiation between at least some of the incumbents and the Applicant; and (2) the state of the Denver metropolitan area taxi market.  The Commission also affirmed the conclusion that the addition of 150 undifferentiated taxicabs, as proposed by Mile High, would probably cause an oversupply in the market and result in reduced customer service, inadequate vehicles, lower driver net income, re-concentration of the taxi market, and other inefficiencies.  The Commission affirmed the conclusion that the intervenors successfully rebutted the presumption of public need and met their burden of proof that the public convenience and necessity did not require granting of the application and that issuance of the certificate would be detrimental to the public interest.  The Commission therefore denied the exceptions filed by Mile High.
  Decision No. C10-1354, at ¶¶ 23-32.  

C. Response to RRR

7.
First, we note that Rule 1308(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations generally does not permit responses to RRR.  In their response to Mile High’s RRR, Estes Valley Transport and Valera Lea Holtorf do not request a waiver of this rule or otherwise establish good cause for permitting this filing.  We therefore strike the response to RRR filed on January 12, 2011 by Estes Valley Transport and Valera Lea Holtorf and will not consider it in reaching a decision on the merits.
D. RRR

8.
In its RRR, Mile High generally raises the following arguments: (1) that the ALJ and the Commission erroneously interpreted HB 08-1227; (2) that the ALJ and the Commission inappropriately assigned the burdens of proof among the Applicant and the intervenors; (3) that substantial possibility of destructive competition is insufficient to deny the application; (4) that the record evidence was insufficient to deny the application.  We will address these arguments in turn.

1.
House Bill 08-1227

9.
In discussing the first four applications filed under HB 08-1227, the Commission determined that HB 08-1227 did not repeal the doctrine of regulated competition for the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson, but instead focused on reallocating the burdens of proof.  Decision No. C08-0933, mailed on September 4, 2008 in Docket No. 08A-241CP, at ¶¶ 8-33.  In making that finding, the Commission relied on, inter alia, the plain language of the statute, the established principles of statutory interpretation, and the legislative history.  In Decision No. C10-1354, the Commission reaffirmed its position and concurred with the ALJ that the legislative intent behind HB 08-1227 did not appear to be for the Commission to merely “rubber stamp” all new entrants into the taxi market in the eight specified counties and let market forces dictate the outcome.  Instead, HB 08-1227 contemplates that an application will be denied if the parties opposing the application meet their burden of proving that the public convenience and necessity does not require granting the application and that issuance of the certificate would be detrimental to the public interest.  In other words, the Commission found that HB 08-1227 did not affect its obligation “… to safeguard the general public against the impaired services and/or higher rates accompanying destructive or excessive competition.” Morey v. Pub. Utils. Comm’n, 629 P.2d 1061, 1064 (Colo. 1981) (Morey II).


10.
In its RRR, Mile High claims that the above interpretation is erroneous.  In particular, Mile High argues that the legislative intent of HB 08-1227 was to make the doctrine of regulated competition, in any form, inapplicable to the eight listed counties and that those taxi companies in the eight counties that demonstrated operational and financial fitness would enter the market.  Mile High has made these arguments previously in this docket, and the ALJ and the Commission thoroughly reviewed and rejected these arguments.
  We find that Mile High does not raise any new points in these arguments and we deny its RRR on this issue.  
11.
We also note that the approach advocated by Professor Robert Hardaway, where regulation would be minimized and limited to health and safety regulations and little else, may have merit.  However, as noted in Decision No. C10-1354, this is not the scheme with which the legislature directed the Commission to regulate the markets in the area that Mile High requests to serve.  We believe that the remedy sought by Mile High lies with the legislature. The courts (and administrative agencies) may not rewrite statutes such as HB 08-1227 to improve them. See, e.g., Dep’t of Transp. v. City of Idaho Springs, 192 P.3d 490, 494 (Colo. App. 2008).
2.
Burden of Proof

12.
In its RRR, Mile High contends the ALJ and the Commission incorrectly assigned the burdens of proof among the parties.  In particular, Mile High argues that the ALJ imposed the burden of proving public need upon the Applicant, in violation of HB 08-1227.  Mile High 

claims that the Commission misstated the statutory standard, in finding that certain information may be relevant to determining whether granting the application “is in the public interest.”  See Decision No. C10-1149, at ¶ 36.  Rather, Mile High points out, the correct standard is whether a grant of the application would be “detrimental to the public interest.”


13.
Mile High raised these arguments previously in this docket and the Commission considered these arguments in Decision No. C10-1149.  Further, we note that Mile High quotes the language mentioned above from a now-overruled portion of Decision No. C10-1149, where the Commission remanded the case to the ALJ to gather certain information.  The Commission was discussing, substantively, the type of evidence it wished the ALJ to gather on remand, not the burden of proof.  We disagree with Mile High that the Commission or the ALJ incorrectly assigned the burden of proof in this case.  We therefore deny the RRR filed by Mile High on this ground.  

3.
Substantial Possibility

14.
In its RRR, Mile High argues that a possibility of destructive competition is not sufficient to deny its application. Mile High points out that the ALJ determined that destructive competition could result if the application were granted.  The ALJ also relied on expert testimony regarding the possibility of destructive or excessive competition and the associated negative market and public interest outcomes.  


15.
We previously considered these arguments in Decision No. C10-1149, at ¶¶19-22.  In that order, we found that an absolute certainty that destructive competition and other negative public interest outcomes will result is not required to support a denial of an application for taxi authority filed under HB 08-1227; a substantial possibility of undesirable outcomes is sufficient.  We have thoroughly reviewed and rejected the arguments to the contrary.  We find that Mile High does not raise any new points on this issue in its RRR.  We deny the RRR filed by Mile High on this point.

4.
The Argument that Intervenors Failed to Meet Their Burden of Proof 


16.
In its RRR, Mile High generally argues that evidence presented by the intervenors regarding the public convenience and necessity and the public interest was not sufficient to meet their burden of proof and to deny Mile High’s application. The Commission thoroughly reviewed these arguments in Decision No. C10-1354 and, as stated above, the majority of the Commission disagreed.  The Commission and the ALJ relied on, among other things, the expert testimony of Dr. Mundy and Dr. Dempsey and lay testimony by taxi drivers in reaching its decision.  

17.
In a competitive market situation, one may be able to argue that allowing any and all new entrants is not contrary to the public interest.  However, as noted by Dr. Dempsey (Exhibit 65, pp 20-22), the taxicab industry in the Denver metro area does not operate in such a market.  Access to taxicabs at DIA as well as at many hotels, is limited because of taxistands.  A similar problem arises when hailing a cab; the taxicab patron is likely to take the first cab that is available.  Basically, comparative shopping based upon price is very difficult and is one that differs from the one envisioned by Mile High and its expert witness.

18.
The negative consequences that flow from open entry are discussed by Dr. Dempsey (Exhibit 65, starting at page 37) and Dr. Mundy (Exhibit 53 page 95).  These are not limited to such matters as a decline in efficiency, increases in rates, and deterioration of service.  They also cause societal problems such as increased traffic congestion and environmental pollution.  (Also see the discussion of the tragedy of the Commons phenomenon at Exhibit 65, pp 25-28.)
19.
These concerns are based upon studies of other cities where taxicab service has been deregulated in whole or in part (Exhibit 65, p 37 and Exhibit 53 pp 95-103).  These concerns do not require us to deny any request for authorization of additional taxicabs.  However, they do indicate that unbridled entry may very well lead to destructive competition and its associated negative consequences.

20.
In deciding whether to deny or grant (in whole or in part) a request for additional taxicabs, we must use our judgment based upon the evidence presented and taking into account the current number of taxicabs currently authorized.

21.
We find that Mile High has not raised any new points regarding these arguments in its RRR.   Therefore, the majority of the Commission denies the RRR filed by Mile High on this ground.  Both the majority of the Commission and Chairman Binz will maintain their original positions on these arguments.
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration (RRR) of Decision No. C10-1354 filed on January 10, 2011 by Mile High Cab, Inc., is denied, consistent with the discussion above.

2. The response to RRR filed on January 12, 2011 by Estes Valley Transport and Valera Lea Holtorf is stricken.
3. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
January 26, 2011.
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� The majority of the Commission, consisting of Commissioners Tarpey and Baker, denied the exceptions.  Chairman Binz, on the other hand, dissented and would have granted the exceptions.  


� In addition, we believe that Mile High’s reliance on statements made by the legislators regarding the intent of HB 08-1227 long after its enactment of the bill is misplaced.  These statements have little probative value compared to contemporaneous legislative history, which we have already thoroughly considered in this docket and Docket No. 08A-241CP.  
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