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I. BY THE COMMISSION
A.
Statement

1. This matter comes before the Commission for consideration of a Motion to Supplement and Supplement to Exceptions to Commission Decision No. C10-0784, filed by Timberline Transportation Services, Inc. (Timberline) on January 25, 2010.

B.
Background and Findings
2. On November 24, 2009, a Complaint and Notice of Suspension and Hearing was issued by the Commission Director and served upon Timberline.  The Complaint sought revocation of Timberline’s authority - Certificate of Public Convenience and Necessity (CPCN) PUC No. 29375 - for failure to show proof of continuous and effective insurance.  

3. A hearing on the Complaint was conducted on December 14, 2009.  At the hearing, Timberline presented evidence that it did possess the necessary insurance.  Mr. Schwartz, Operations Manager of Timberline, provided Commission Staff with a Certificate of Liability Insurance for Timberline’s vehicle fleet.  Mr. Schwartz testified that his insurance carrier refused to file Form E with the Commission.  In Recommended Decision No. R09-1404, Administrative Law Judge Gomez ordered Timberline to cause its Form E to be filed with the Commission within 40 days of the effective date of the decision.

4. Ordering paragraph 4 of Decision No. R09-1404 stated that if Timberline failed to file a proper Certificate of Insurance with the Commission within the specified time period, its authority would be revoked.

5. Timberline’s insurance carrier did not file a Form E with the Commission within the ordered time period.  

6. On January 27, 2010, Timberline filed a Waiver Request of Rule to File “Form E.”  In that motion, Timberline argued the Commission should accept a copy of its insurance policy in place of a Form E filing.  The Commission denied Timberline’s motion in Decision No. C10-0185, issued March 2, 2010, but allowed Timberline an additional 60 days within which to cause its Form E to be filed with the Commission.

7. Timberline’s insurance company did not file the Form E within the allotted time.

8. CPCN PUC No. 29375 was therefore revoked by an administratively final decision of the Commission on May 1, 2010, effective Monday May 3, 2010.

9. On May 11, 2010, Timberline filed an application in Docket No. 10A-320CP-LEASE-TA seeking temporary approval to lease its CPCN PUC No. 29378 to Cloud City Cab Company (Cloud City).  In Decision No. C10-0633 the Commission noted, “[a] CPCN that has been revoked cannot be operated, assumed, or leased.”  Because CPCN No. 29378 was revoked, the Commission found there existed no authority to transfer and denied the application.

10. On July 8, 2010, Timberline filed a Request to Amend Decision No. C10-0185.  In that request, Timberline stated it had “very recently identified another avenue by which the Form E may be filed” and therefore requested an additional 90 days from the effective date of Decision No. C10-0185 within which to file a valid Form E.  The Commission denied this request in Decision No. C10-0784, issued July 27, 2010.  In that decision, we found Timberline had not shown good cause why additional time should be granted.

11. On August 16, 2010, Timberline filed Exceptions to Commission Decision No. C10-0784 and Motion for Additional Time to Supplement Exceptions.

12. Parties may file exceptions to recommended decisions entered by Administrative Law Judges or single Commissioners acting in the capacity of Hearing Commissioner.  § 40‑6‑109(2), C.R.S.  Exceptions are to be filed within 20 days after the issuance of such a decision.  Id.  Decision No. C10-0784 was a final decision of the Commission, not a recommended decision.  Exceptions are not a vehicle by which a party may seek review or reconsideration of a Commission decision.

13. Parties seeking review of a Commission decision may file an Application for Rehearing, Reargument, or Reconsideration (RRR) pursuant to § 40-6-114, C.R.S., within 20 days of the decision’s issuance.  Or, in the alternative, a party may file a motion to modify a decision of the Commission pursuant to § 40‑6‑112(1), C.R.S.

14. The Commission believes Timberline intended to file its Exceptions as an Application for RRR.  The Commission has 30 days, pursuant to § 40-6-114(1), C.R.S., to rule on an Application for RRR.  If the Commission declines to act on an Application for RRR in that time period, it is statutorily denied.  Id.  Timberline’s August 16, 2010 filing was therefore statutorily denied on September 15, 2010.

15. Timberline filed its Motion to Supplement and Supplement to Exceptions to Commission Decision No. C10-0784 on January 25, 2011.  Because of the timing of this filing, the Commission construes it as a Motion to Modify Decision No. C10-0784, pursuant to § 40‑6‑112(1), C.R.S., which may be made at any time.

16. By reference to the August 16, 2010 filing, the Motion to Modify states Timberline wishes to lease its authority to Cloud City so that Cloud City may make the requisite insurance filing.  Timberline seeks reinstatement of its authority related to CPCN PUC No. 29378 in order to permit the transfer of that authority to Cloud City.

C.
Conclusions
17. The Commission finds Timberline has not shown good cause why Decision No. C10-0784 should be modified in the manner requested.  The Commission declines to waive its proof of insurance rules for the sole purpose of permitting Timberline to transfer its currently revoked authority.  Therefore, the Motion to Modify will be denied.

II. ORDER

A.
The Commission Orders That:

1. The Motion to Supplement and Supplement to Exceptions to Commission Decision No. C10-0784, filed by Timberline Transportation Services, Inc. on January 25, 2010, is construed as a Motion to Modify Decision No. C10-0784 and is denied.
2. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 2, 2010.
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