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I. BY THE COMMISSION
A. Statement


1.
This matter now comes before the Commission for consideration of exceptions to Recommended Decision No. R10-1134 (Recommended Decision), filed on November 18, 2010 by Public Service Company of Colorado (Public Service or Company).  Mr. Richard Zevalking, the complainant, did not file a response to the exceptions.  Being fully advised in the matter and consistent with the discussion below, we remand this matter to the Administrative Law Judge (ALJ).  


B.
Background


2.
Mr. Richard Zevalking filed a formal complaint against Public Service on October 28, 2009. He generally complained of billing practices by the Company, which allegedly resulted in large late charges for non-payment of bills for electric and gas service to his properties.  


3.
Mr. Zevalking owns several apartment buildings, including one at 1145 Sherman Street and another at 1474 Xenia Street.  Mr. Zevalking also resides at 1474 Xenia Street, but he has a separate meter for his personal residence.


4.
Mr. Zevalking generally claimed that Public Service improperly transferred gas and electric utility bills of his individual tenants to him without his prior knowledge or consent, and erroneously applied its benefit of service tariffs in doing so.  In the Recommended Decision, the ALJ stated, among other things, that “… [d]espite the fact that Mr. Zevalking complains that individual tenant accounts should not have been transferred to his account for payment, the only specific accounts he notes are the 1474 Xenia Street apartments … Mr. Zevalking offered no testimony specifically regarding the 1145 Sherman Street apartment accounts.”  Recommended Decision, at ¶ 41.  


5.
The ALJ agreed with Mr. Zevalking that he did not receive the benefit of electric and gas service for the individual tenant accounts that were transferred to his account and that he was not given prior written notice of the transfer of the tenant accounts to his account.  The ALJ found that the Company violated its benefit of service tariffs.  The ALJ ordered Public Service to refund to Mr. Zevalking $16,339.24 for tenant accounts at the 1145 Sherman Street apartments and $1,284.47 for tenant accounts transferred from the 1474 Xenia Street tenant accounts.  


C.
Exceptions

6.
In its exceptions, Public Service contests both of the rulings mentioned above.  It argues that Mr. Zevalking is liable for full amounts due at the 1145 Sherman Street apartments. Public Service argues that the ALJ noted that “Mr. Zevalking offered no testimony specifically regarding the 1145 Sherman Street apartment accounts,” yet still found that Mr. Zevalking was not liable for charges associated with that address.  Public Service states that it has never made any unilateral transfers of individual unit accounts to Mr. Zevalking.  To the contrary, Public Service asserts that Mr. Zevalking himself has been the customer of record at 1145 Sherman Street, which is an apartment building with all units served by a single gas meter and a single electric meter, since November 2004.  

7.
Regarding the amount due from the 1474 Xenia Street apartments, Public Service asserts that it only initiated service for individually metered units in Mr. Zevalking’s name after the tenants moved out and their accounts had been “zeroed out.”  Public Service further argues that Mr. Zevalking’s testimony that he never authorized Public Service to put the individually metered accounts in his name once they had been vacated is not credible, and is contradicted by other evidence in the record.  


D.
Discussion

8.
Regarding the charges associated with the 1145 Sherman Street apartments, the threshold issue is whether the building at 1145 Sherman Street has a single electric and gas meter serving all apartment units and whether that electric and gas meter was in Mr. Zevalking’s name, as Public Service claims in its exceptions, or whether each individual apartment unit had its own meter.  The answer to that question in turn will inform whether or not there was an inappropriate transfer of the utility bills associated with tenants to Mr. Zevalking and whether the ALJ ruled on the benefit of service issues correctly.  

9.
We are unable to answer the above issues based on the Recommended Decision or the record, especially in light of the ALJ’s statement that “Mr. Zevalking offered no testimony specifically regarding the 1145 Sherman Street apartment accounts.”  These issues are crucial to determining whether the Commission should uphold or reverse a refund of $16,339.24 associated with 1145 Sherman Street.  


10.
The ALJ also did not make any fact findings on whether Public Service initiated service for individually metered apartments at 1474 Xenia Street in Mr. Zevalking’s name after tenants moved out and their accounts have been “zeroed out,” as the Company claims, or if the Company actually transferred any bills incurred by individual tenants to Mr. Zevalking.  These issues are crucial to determining whether the Commission should uphold or reverse a refund of $1,284.47 associated with 1474 Xenia Street.  


11.
Finally, because the Recommended Decision contains no findings of fact on the issues identified above, we are unable to determine whether the refund provisions in the ordering paragraphs of the Recommended Decision are appropriate.  These refund provisions, at ordering paragraphs 4 and 5, also do not identify specific accounts or the amounts.  


12.
We therefore remand this docket to the ALJ to make additional findings of fact, as discussed above.  The ALJ has the discretion to determine whether or not an additional hearing is necessary to carry out this remand.  
II. ORDER

A. The Commission Orders That:

1. The docket is remanded to the Administrative Law Judge with directions, consistent with the discussion above.  
2. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
January 26, 2011.
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