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I. BY THE COMMISSION

A. Statement

1. On January 13, 2011, we issued Decision No. C11-0040, our order suspending the effective date of the tariffs accompanying Public Service Company of Colorado (Public Service or Company) Advice Letter No. 791-Gas and establishing a 30-day intervention period.  In Decision No. C11-0040 we also set forth a requirement that Public Service make two additional filings that we found would be useful for our analysis of the case.  In this regard, Decision No. C11-0040 provides:


7.
First, it is not unknown that this Commission views rider-type recovery mechanisms in a critical manner.  We have reviewed the filing made by Public Service, and we are not convinced that recovery of the Pipeline System Integrity (PSI) costs should be recovered through a rider mechanism as proposed by the Company, but rather possibly through base rates.  To conserve time in this docket and preserve the flexibility in the evidentiary record to order an outcome different than that sought by Public Service, we will direct Public Service to make a filing on or before January 31, 2011, demonstrating what the base rates would be if the estimated PSI costs were recovered through base rates rather than the proposed rider. 


8.
Second, we find it useful when working with a future test year to have available, a historic test year for various analytical comparisons.  Therefore, we will direct Public Service to file a historic test year with the Commission on or before January 31, 2011.  The format of that test year should be in the same form as Exhibit No. DAB-1 that is contained in the Direct Testimony of Deborah A. Blair.  This data should cover the period July 2009 through June 2010.

See also Decision No. C11-0040 at Ordering Paragraphs 3 and 4.

2. On January 24, 2011, Public Service filed a Motion for Clarification of Decision No. C11-0040 and Request for Waiver of Response Time.  Public Service sought a waiver of response time in light of its characterization of its motion as procedural and because the issues raised therein grew out of an action the Commission took on its own motion.  Public Service also argues that a waiver of response time is appropriate because the filing deadline established in Decision No. C11-0040 for the submission of the additional filings predated the conclusion of the intervention period.

3. Staff of the Commission (Staff) and the Colorado Office of Consumer Counsel (OCC), both intervenors as of right, filed responses opposing the waiver of response time.  Staff’s response was filed on January 25, 2011, and the OCC’s response was filed on January 27, 2011.
  Staff and the OCC independently argue that Public Service’s motion for clarification relates to both procedural and substantive issues.  Substantive issues identified by Staff and the OCC include the manner in which the future test year (FTY) and historic test year (HTY) results may be used in this case and the impact of such direction on the parties’ ability to conduct discovery.  On these grounds, Staff and the OCC request that the request for waiver of response time be denied and that a response deadline that allows for a response by the permissive intervenors be established.

4. We can glean from the responses submitted by Staff and the OCC the concerns each has with the relief sought by Public Service in its motion.  Importantly, we are comfortable that we can address the merits of Public Service’s motion without further delay based on the record presently before us.  We will therefore not extend response time as requested by Staff and the OCC.  
B. Clarification Regarding the Pipeline System Integrity (PSI) Adjustment

5. Public Service contends that the already filed advice letter and pre-filed direct testimony adequately respond to the Commission’s request for additional information demonstrating what base rates would be if the estimated PSI costs were recovered through base rates.

6. The Commission does not believe the previously filed material satisfies the Commission’s directive.  Instead, as suggested by Public Service, the Commission is interested in a submission by Public Service that provides the level the General Rate Schedule Adjustment rider would need to be adjusted to in future years to assure the Company’s recovery of estimated PSI costs through base rates, instead of through the proposed PSI adjustment mechanism.  Consistent with Decision No. R11-0096-I, issued January 27, 2011, this information shall be filed no later than February 7, 2011.

C. Clarification Regarding the Historic Test Year Filing Requirement

7. Public Service states that it is amendable to providing the supplemental HTY information directed by the Commission.  However, Public Service contends a requirement that it file a HTY similar in format to the FTY revenue requirements study submitted as Exhibit No. DAB-1 to the Direct Testimony of Deborah A. Blair, is problematic.  Public Service asserts that imposing such a requirement is inequitable, impermissibly shifts the burden of going forward and the burden of proof that would otherwise attach to such information, and unfairly exposes the Company to discovery related to the HTY, which discovery could be burdensome.  As appropriate relief, Public Service requests entry of an order limiting the use of the HTY by intervenors to the purpose of performing a comprehensive analysis of the FTY results and precluding intervenors from proposing adoption of the HTY results without having performed a comprehensive evaluation of the FTY.  Finally, Public Service requests the Commission enter an order stating that the Commission is not setting a precedent of requiring such information in future cases.

8. The Commission appreciates the implications raised in Public Service’s motion; however, as we stated in Decision No. C11-0040, it is important to the Commission and its advisors that a HTY is submitted to the record as a basis for evaluating the FTY sponsored by Public Service.  Upon further reflection of this requirement, we find that our directive should be clarified.  The HTY we are directing Public Service to submit should be the HTY, including all pro forma adjustments, that Public Service would have submitted had Public Service sought to use an HTY as the basis for its revenue requirements showing.  Without such a submission, it will not be possible for the Commission to fully understand the underpinnings of the FTY study Public Service has used to justify its requested increase in base rates.  The additional point of reference provided by a HTY is necessary for the Commission to perform a full investigation of the FTY.

9. The Commission recognizes that requiring the submission of a complete HTY study brings to the forefront some of the concerns set forth in Public Service’s motion for clarification.  As a result, we further clarify the impact of our HTY filing requirement on the burdens of going forward and of proof.

10. Public Service, as the proponent of a rate increase, shall have the burden of going forward and the burden of proof as to the FTY case it has filed.  Intervenors shall have the burden of going forward on any adjustment to the FTY sponsored by Public Service.  Intervenors shall have the burden of going forward and the burden of proof if a HTY is the result sought.  Public Service does not have the burden of disproving an HTY in order to prevail on its FTY.

11. The Commission recognizes that a discovery dispute may arise as the result of its determinations here.  However, Public Service should not be shielded from audit and discovery as to an HTY.  Such discovery disputes should be resolved by Hearing Commissioner Baker consistent with the intent of our directives set forth in this Decision.

12. As to the last point, the Commission issued its directive in Decision No. C11-0040 in response to the contents of Public Service’s advice letter and pre-filed direct testimony.  Its directive does not constitute the establishment of a rule of general applicability.

13. Consistent with Decision No. R11-0096-I, this information shall be filed no later than February 7, 2011.

II. order

A. The Commission Orders That:

1. The motion for clarification and request for waiver of response time filed by Public Service Company of Colorado is granted as set forth above.

2. This Order is effective upon its mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 2, 2011.
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Doug Dean, 
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RONALD J. BINZ
________________________________


JAMES K. TARPEY
________________________________



MATT BAKER
________________________________

Commissioners










� The records of the Commission indicate that Staff filed a supplemental response on February 1, 2011.  That filing was made too late to be considered by the Commission at its February 2, 2011 Weekly Meeting and we make our findings and conclusions without regard to that filing.
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