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I. BY THE COMMISSION

A. Statement

1. On September 10, 2010, Infotelecom, LLC (Infotelecom), filed an application for a Certificate of Public Convenience and Necessity (CPCN) to provide local exchange telecommunications services and a Letter of Registration (LOR) to provide emerging competitive telecommunications services pursuant to Rule 2103 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2.

2. Notice of the application was posted on the Commission’s web site on September 15, 2010.  Interventions were due on or before October 15, 2010.  No interventions were filed.

3. On October 18, 2010, Infotelecom filed an amendment to its application.  The company deleted its request for a LOR.

B. Discussion

4. The application is complete and unopposed, and therefore may be considered without a hearing pursuant to § 40-6-109(5), C.R.S. 

5. While Infotelecom has filed an application for a CPCN to offer local exchange services, the company has stated that it will provide Voice over Internet Protocol (VoIP). Infotelecom’s interconnected VoIP offering, while not considered traditional basic local exchange service, requires that Infotelecom be able to obtain telephone numbers from the Number Pool Administrator and requires Infotelecom’s interconnection with the appropriate local exchange providers.  Current industry numbering standards, along with Federal Communications Commission (FCC) rules require that a provider requesting its initial block of telephone numbers in a particular state provide evidence to the Number Pool Administrator that the provider has either:  (1) a license or authority issued by the FCC; or (2) that it holds a CPCN issued by the appropriate state regulatory body, such as a public utilities commission.

6. As of the date of this Order, the FCC has not made a determination of the regulatory status of interconnected VoIP services.  Therefore, it remains unclear whether  fixed-location (non-nomadic) interconnected VoIP telecommunications offerings currently are properly classified as telecommunications services or information services under the definitions contained in the Telecommunications Act of 1934, as amended by the Telecommunications Act of 1996(Telecommunications Act).  The FCC has preempted some state actions and applies state rules to nomadic VoIP offerings.  In the event the FCC was to make the determination that non-nomadic VoIP is an information service, then § 40-15-401, C.R.S., at a minimum, would exempt this service from Commission regulation and preclude the Commission from issuance of a CPCN to a fixed location VoIP provider under § 40-15-202(3), C.R.S. 

7. According to the Legislative declaration contained in § 40-15-101, C.R.S.:

The general assembly hereby finds, determines, and declares that it is the policy of the state of Colorado to promote a competitive telecommunications marketplace while protecting and maintaining the wide availability of high-quality telecommunications services. Such goals are best achieved by legislation that brings telecommunications regulation into the modern era by guaranteeing the affordability of basic telephone service while fostering free market competition within the telecommunications industry. The general assembly further finds that the technological advancements and increased customer choices for telecommunications services generated by such market competition will enhance Colorado's economic development and play a critical role in Colorado's economic future. However, the general assembly recognizes that the strength of competitive force varies widely between markets and products and services.  Therefore, to foster, encourage, and accelerate the continuing emergence of a competitive telecommunications environment, the general assembly declares that flexible regulatory treatments are appropriate for different telecommunications services.

8. The Colorado General Assembly has declared that it is the policy of the State of Colorado to promote a competitive telecommunications marketplace.  While granting the application of Infotelecom for a CPCN as a local exchange telecommunications service provider is consistent with the legislative policy statements contained in §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S., to promote competition in the telecommunications market place, knowing that Infotelecom proposes to provision its services through the use of its “soft switches” and VoIP rather than as traditional circuit switched local exchange may present a problem regarding Commission authority, as discussed above.  If this Commission awarded a CPCN in the instant matter, that CPCN could prove problematic depending upon future FCC decisions:  If the FCC were to make a determination that interconnected VoIP offerings, such as those proposed by Infotelecom in this application, are information services; or, if the FCC were to preempt state regulation of all VoIP services, no regulation of such services could lawfully be undertaken or continued by this Commission.  

9. However, denying the instant application for CPCN has the practical effect of denying Infotelecom entry into the Colorado telecommunications market.  Without numbering resources, Infotelecom cannot provide its interconnected fixed VoIP service to Colorado customers.  We believe such a denial is inconsistent with our obligation, under state and federal statutes, to promote competition for telecommunications services, including basic local exchange service.  Since interconnected fixed VoIP service is a proximate functional equivalent of circuit-switched local exchange services, we believe we can encourage competition by granting this application for a CPCN.  

10. Without making any determination by this Commission on the appropriate classification of interconnected VoIP services and without waiving our right to apply our Rules and the provisions of the Colorado statutes to intrastate telecommunications service providers, we find that Infotelecom should be granted the requested CPCN to provide Local Exchange Telecommunications Services.  

11. Recognizing that the offering and provisioning of VoIP services appears to be different from offerings from traditional local exchange services, this Commission has allowed other VoIP providers to currently offer their intrastate VoIP telecommunications services without having an effective intrastate tariff.  If Infotelecom proposes to offer intrastate local exchange telecommunications services through means other than through the use of VoIP offerings, Infotelecom must:  (1) have effective tariffs for its services on file with the Commission; and (2) comply with all statutory and regulatory requirements applicable to telecommunications providers subject to the jurisdiction of the Commission pursuant to 4 CCR 723‑2-2103. 

12. Should the FCC determine that non-nomadic VoIP is a telecommunications service with intrastate components, Infotelecom shall file with the Commission an intrastate tariff for the intrastate components of its VoIP service offerings within one year of the FCC’s determination of the classification of VoIP.   

13. Commission Staff (Staff) has noted that it has concerns related to the financial information provided by Infotelecom in support of its application.  In the event that the company offers regulated telecommunications services in the future, Staff recommends that financial assurance be provided.

14. Pursuant to § 40-15-503.5, C.R.S., the Commission may require a regulated telecommunications provider to post a bond or provide other security as a condition of obtaining a certificate, registration, or operating authority.  Staff reviewed the financial information provided in the application and identified specific concerns regarding the financial viability of the applicant. We agree with these concerns and determine that financial assurance in the form of either a bond or letter of credit shall be required to be posted with the Commission under the terms and conditions specified in the Appendices to this Order.  We find that Infotelecom's application is consistent with the legislative policy statements contained in §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S.  Therefore, we grant Infotelecom's application for a CPCN to provide local exchange telecommunications services pursuant to Rule 2103.

15. Before providing local exchange telecommunications services Infotelecom must: (1) have effective tariffs for its services on file with the Commission; (2) file a bond or letter of credit consistent with the terms and conditions in the Appendices to this Order; and (3) comply with all statutory and regulatory requirements applicable to telecommunications providers subject to the jurisdiction of the Commission pursuant to Rule 2103(a)(XV).

II. ORDER

A. The Commission Orders That:

1. Infotelecom Communications, Inc.'s (Infotelecom) application is deemed complete.

2. Infotelecom is granted a Certificate of Public Convenience and Necessity (CPCN) to provide local exchange telecommunications services with the conditions included herein.  A detailed description of the applicant’s service territory will be delineated in the exchange maps or maps incorporated by reference and the local calling areas in Infotelecom's tariff. 

3. Infotelecom's local exchange telecommunications services will be regulated under the regulatory scheme it selected under Rule 2203, Option Two.

4. Infotelecom shall serve customers in its service territory on a non-discriminatory basis.  “Service territory” shall be defined as that portion of Colorado included in the local exchange maps provided or incorporated by reference in the applicant’s tariff.  However, Infotelecom shall not be required to extend service to customers where the underlying facilities-based provider has no facilities.

5. Before commencing operations under this CPCN to provide circuit switched local exchange telecommunications services, Infotelecom shall file an Advice Letter and accompanying tariff, to be effective on not less than 30 days’ notice.  The proposed tariff shall contain all the information required under 4 Code of Colorado Regulations (CCR) 723‑2-2122.  Infotelecom may also file a separate price list in addition to its proposed tariff under 4 CCR 723‑2-2123. 

6. Until such time as the Federal Communications Commission (FCC) makes a determination on the classification of Voice over Internet Protocol (VoIP) services as either a telecommunications service or an information service, and if Infotelecom states in writing to this Commission that it is providing only interconnected fixed location VoIP services, this Commission will grant a temporary waiver on its own motion of the requirements that Infotelecom file an Advice Letter and proposed tariff within one year of the Mailed Date of this Commission Order. 
7. In the event that the FCC makes a determination that interconnected VoIP services are information services or such VoIP services are not subject to state regulation, this CPCN to provide local exchange telecommunications services shall be deemed null and void without further action of the Commission unless Infotelecom is providing circuit switched local exchange service at that time.

8. In the event the FCC makes a determination that interconnected VoIP services are telecommunications services under the Telecommunications Act and that such services may contain components subject to state regulation, this Commission reserves its right to impose its tariff filing requirements and all Commission Rules it may determine necessary for the regulation of Infotelecom’s services.

9. Concurrent with the filing of an Advice Letter and accompanying tariff, Infotelecom shall file a bond or letter of credit consistent with the terms and conditions of the Appendices to this Order.

10. In accordance with the Commission’s Rules of Practice and Procedure, Infotelecom will be required to maintain its books of accounts and records using Generally Accepted Accounting Principles.

11. Consistent with terms and conditions established in previous Commission decisions, Infotelecom will be required to contribute, if applicable, for all intraLATA services, to the Public Utilities Commission’s Fixed Utilities Fund, the Colorado High Cost Support Mechanism, the Disabled Telephone Users Fund, the Low Income Telephone Assistance Fund, and other financial support mechanisms that may be created in the future by the Commission to implement §§ 40-15-502(4) and (5), C.R.S.

12. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Order.

13. This Order is effective on its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING 
January 19, 2011.
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