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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of the application for approval of the 2011 Wind Request for Proposals (2011 Wind RFP) of targeted wind solicitation and for waivers of Commission Rules (Application), filed by Public Service Company of Colorado (Public Service or Company) on December 3, 2010, and pleadings filed in connection with the Application. Being fully advised in this matter and consistent with the discussion below, we:  (1) deem the Application complete; (2) grant and/or note the interventions; (3) refer the matter to an administrative law judge (ALJ); (4) rule on the issue of extraordinary protection for highly confidential information; and (5) deny the motions to stay the Application and/or strike and/or postpone the issuance of the 2011 Wind RFP.
B. Completeness

2. We note that the Application contains all of the information required by applicable Commission Rules.  We therefore deem it complete pursuant to § 40-6-109.5, C.R.S.

C. Interventions

The Commission noticed the Application on December 7, 2010.  The following persons and/or entities timely filed notices of intervention by right and/or petitions to intervene by permission:
●
Interwest Energy Alliance (Interwest);

●
Governor’s Energy Office;

●
E.ON Climate & Renewables North America, LLC (E.ON);

●
Staff of the Public Utilities Commission (Staff);

●
Colorado Office of Consumer Counsel (OCC);

●
Ms. Leslie Glustrom; and

●
Colorado Independent Energy Association (CIEA).

These interventions are unopposed.  We therefore note the interventions by right and/or grant the petitions to intervene by permission, as appropriate, with the exception for CIEA. This is because CIEA filed its intervention on December 27, 2010, and response time to that intervention has not yet run.  We will therefore refer that intervention to the ALJ.  

D. Referral to the ALJ

3. We refer the Application and certain pleadings filed in this docket to the ALJ, as discussed below.  In addition, pursuant to § 40-6-109(6), C.R.S., the Commission finds upon the record that due and timely execution of its functions imperatively and unavoidably requires the Commission to omit the recommended decision of the ALJ. The Commission will issue an initial decision in this proceeding instead.  The Commission will also issue an initial decision in Docket No. 10A-377E, a docket closely related to the instant proceeding.  See Decision No. C10-1355, mailed December 20, 2010.  
4. Public Service contends that a Commission decision is required by May 1, 2011, in order for the Company and the developers to take advantage of federal investment tax credits and the renewable energy production tax credits applicable to wind generation projects.  On the other hand, E.ON disputes that position.  It contends that a Commission decision in the summer of 2011 would still enable wind developers to take advantage of these incentives.
  We will not, at this time, choose one position or the other on this issue.  However, we wish to issue an initial Commission decision so as to preserve any opportunities for federal incentives mentioned above and therefore we direct the ALJ to keep this issue in mind in establishing a procedural schedule.
  
5. We note that Staff filed a motion to consolidate this docket and Docket No. 10A-377E on December 15, 2010.  This motion is not opposed by any party.  Public Service also filed a concurrence with the motion to consolidate on December 21, 2010.  We agree the two dockets are closely related, but decline to rule on this motion at this time.  Instead, will refer the motion to consolidate to the ALJ.  This is because the timing issues related to the wind RFP mentioned above may not apply to the remaining issues in Docket No. 10A-377E.  If it is not possible to establish a procedural schedule leading to an initial Commission decision on all issues in both dockets in time to preserve any opportunities for federal incentives for wind projects, we wish to give the ALJ the option to establish a procedural schedule so that an initial decision can be issued on the wind RFPs issues first, followed by an initial decision on the remaining issues.
E. Confidentiality 

1. Motion

7.
On December 21, 2010, E.ON filed a motion for extraordinary protection of the highly confidential information.
  In that motion, E.ON generally seeks extraordinary protection for bid, bid-extension, negotiation, and competitively sensitive information that belongs to E.ON that Public Service has been requested to provide in response to data and discovery requests filed by Staff; that Public Service and E.ON may be requested to provide in future discovery requests; or that may be filed as part of direct, answer, or cross answer testimony filed by any party.  E.ON states that, if the Commission permits Public Service to amend its resource plan and issue a new RFP, E.ON’s proprietary information relating to its bid in the 2009 All Source Solicitation and any subsequent negotiations must be kept highly confidential so that it can remain competitive should it choose to bid in any subsequent RFP that the Commission authorizes under the current or future resource plans, including the 2011 Electric Resource Plan (2011 ERP).  

8.
E.ON seeks extraordinary protection for the following categories of information:
 (a) formal bids offered in response to Public Service’s 2009 All Source Solicitation RFP for wind resources and Public Service’s evaluation of these bids; (b) the details of negotiations between E.ON and Public Service following the formal bid response and during the process of working towards an executed Power Purchase Agreement (PPA), including any details regarding price, updated or revised transmission project interconnection routes, project site maps, site development, specifications, and the cost of any transmission lines for the E.ON project; (c) any changes from E.ON’s bid offer chosen in Option 5 of the 2009 solicitation; and (d) any details in any E.ON bid information or subsequent negotiations regarding the type, manufacturer, number, or price of wind turbines for the E.ON project.  E.ON states that it is not seeking highly confidential treatment of other documents that do not contain proprietary cost and pricing information or detailed information regarding the bid components or subsequent negotiations.  

9.
E.ON proposes that the information mentioned above be limited to Staff and the OCC.  E.ON wishes to deny the information to all parties with current and potential competitive business interests to E.ON, including CIEA and Interwest.  In the alternative, if the Commission grants access to the highly confidential information to any party other than Staff and the OCC, E.ON requests that each person afforded access sign a nondisclosure agreement attached to the motion.  That agreement will allow persons to have only in camera viewing access to the highly confidential information, with the persons given access entitled to take notes only, but no copies of the highly confidential information.

2. Discussion

10.
In essence, the Commission must strike the right balance between:  (1) keeping certain commercially sensitive information secure, thus preserving integrity of the competitive bidding processes; and (2) protecting due process rights of the intervenors.  We must also keep in mind the possibility that this docket will not have an Independent Evaluator (IE) as envisioned in the Electric Resource Planning (ERP) Rules and therefore the ability of the parties to review information is even more important to the Commission issuing a just and reasonable decision in this matter.  

11.
We agree with E.ON that the categories of information described in its motion are highly confidential and that extraordinary protection is warranted.  However, regarding access to the highly confidential information by intervenors except Staff and the OCC, we generally agree with the principle that a limited number of well-qualified attorneys and experts for certain parties should be permitted to review the highly confidential information to enable them to meaningfully participate in the process.  It is true that some of the CIEA members are potential competitors of E.ON, but there is also a difference between the individual members and CIEA as a whole.  We find that the possibility of inappropriate release of the highly confidential information is further lessened if the access is limited to one well-qualified attorney and expert who sign appropriate non-disclosure agreements. Finally, we find that E.ON’s proposal regarding the in camera access only is unduly burdensome and unnecessary.  

12.
The Commission will require attorney(s) and expert(s) granted access to sign the non-disclosure agreements drafted by the utility.  These agreements will generally provide that attorneys and experts will not disclose the information to other persons, including their clients; will not represent any bidder who responded to the RFP at issue; and will not represent a bidder in a subsequent RFP for a time period proposed by the utility and approved by the Commission. 

13.
We therefore grant the motion for extraordinary protection filed by E.ON on December 21, 2010, in part.  We direct the ALJ to resolve any issues regarding extraordinary protection of the highly confidential information consistent with the discussion above.  

F. Motions to Stay the Application and/or Strike and/or Postpone the Issuance of the 2011 Wind RFP

1. Positions of the Parties

14.
E.ON and Staff filed motions to stay the Application and/or strike and/or postpone the issuance of the 2011 RFP that is the subject matter of this docket.  In its December 17, 2010 Motion, Staff argues that the “Commission act decisively … to prevent the Company from proceeding with its 2011 Wind RFP prior to its being considered by the Commission and parties having an opportunity to weigh in.”  Staff also argues that inaction by the Commission will cause potential bidders to expend considerable resources to comply with the January 17, 2011 deadline imposed by the unauthorized wind RFP.  Staff argues that Public Service must either withdraw or postpone the 2011 Wind RFP until the Commission rules on the merits of the overarching policy issue of whether an amendment to a previously approved ERP is appropriate in the facts and circumstances of this case.  For its part, E.ON requests similar relief in its December 13, 2010 motion.  E.ON points to several differences between the 2009 All-Source RFP and the 2011 Wind RFP, especially the lack of an IE in the 2011 Wind RFP, as proposed.

15.
Both E.ON and Staff argue that issuance of the 2011 Wind RFP, without any prior Commission authorization and in violation of the Commission Rules, would damage the ability of the state to attract qualified independent power producers and damage the competitive bidding processes.  This is because the bidders will be reluctant to rely on the Commission Rules and decisions to provide a level of certainty with respect to their participation and would refrain from further participation in Colorado.
   

16.
In response, Public Service states that it encountered a delay in its efforts to sign a contract with E.ON and that during this delay it observed changes in energy markets that signal that the price E.ON was offering was too high.  Rather than proceeding to execute a contract with E.ON, Public Service seeks Commission consent of a new wind RFP issued on December 3, 2011 to permit it to test the market and determine whether its observations are correct.  To test the market and give it enough time to enter into a potential contract, Public Service proposed that three activities occur in parallel:  (1) consideration of the application to amend the 2007 ERP; (2) consideration of the application to conduct the targeted wind solicitation; and (3) issuance of the RFP for the targeted wind solicitation and consideration of the bids submitted pursuant to that RFP.  Public Service contends that its request that the Commission consider these matters in parallel is necessitated by the fact that it needs to give wind developers time to take advantage of federal incentives.  

17.
Public Service argues that if the Commission grants the relief sought by E.ON and Staff, and first come to a decision on modification of the ERP, E.ON’s bid will be the only bid left to consider as other wind developers will not have the opportunity to apply for federal tax incentives in time.  Public Service argues this outcome would benefit E.ON at the expense of the Company and its ratepayers.  

18.
Public Service states that the 2009 All Source Solicitation contained a disclaimer provision.  The Company argues that E.ON has no legally cognizable right to seek recourse from the Commission or elsewhere if Public Service elects not to enter into a contract with it.  Public Service also contends it is not trying to subvert the authority of the Commission, contrary to the arguments made by E.ON.  Public Service explains that it will not execute a contract unless and until the Commission approves the amendment to the 2007 ERP, the RFP, and the winning bid. The Company disputes the assertion that its proposals will harm the competitive bidding process in Colorado.  Public Service also represented during the oral argument that the difference between the 2011 Wind RFP and the 2009 All-Source Solicitation merely represent the changes made in negotiations with the two wind projects that resulted in a PPA.  
19.
Public Service points to Rule 3613(d) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3, which states that a presumption of prudence that is afforded by an approved resource plan can be rebutted by a showing of changed circumstances.  Public Service argues that, given the indications of market changes, the Company would face some risk that entering into a contract with E.ON, without first testing the market for reduced wind prices, would not be prudent.  

20.
We scheduled an oral argument on the above motions filed by Staff and E.ON for January 3, 2011.  We heard arguments on the following issues:  (1) whether the 2011 Wind RFP should be postponed or withdrawn until the Commission has ruled on whether an amendment to the previously approved ERP is appropriate given the facts and circumstances presented or, on the other hand, whether Public Service may proceed with the 2011 Wind RFP subject to the possibility of the Commission denying the application at a later time; and (2) the relationship of the instant application to the previously approved ERP, Docket No. 07A-447E.  During the oral argument, counsel for E.ON; Staff; Public Service; CIEA; and Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC (Trinchera Ranch)
 presented their positions.  

2. Discussion

21.
In Decision No. C09-1257 (Phase II Decision), mailed on November 6, 2009 in Docket No. 07A-447E, the Commission stated, with respect to the wind resources, that “[i]n this decision, we are not approving any specific bids.  Instead, as long as Public Service acquires the same level of wind resources and at a similar cost as bids listed in Portfolio 5, the Company shall be afforded the presumption of prudence pursuant to Rule 3613(d).”  Phase II Decision, at ¶ 75. The Phase II Decision therefore does not require Public Service to acquire or even negotiate for any specific resources contained in Portfolio 5, but rather provides a blueprint of how the Company should proceed in acquiring generation resources.  So long as the Company follows the blueprint, its resource acquisition will receive a rebuttable presumption of prudence.  We agree with Public Service this presumption of prudence may be rebutted by a showing of changed circumstances. 

22.
We also find that the developers whose bids are contained in a portfolio approved by the Commission do not have any guarantees or vested rights that Public Service will execute a PPA with them; at most, there may be an implied “agreement to agree” in these circumstances.  We also find that any effect of the 2011 Wind RFP on future competitive acquisition processes is speculative and, at least based on the number of responses to the 2009 All-Source Solicitation, the competitive market in Colorado appears to be robust.

23.
We note that a similar situation occurred in 2008, with respect to the “early wind RFP.”  In Phase I of Docket No. 07A-447E, Public Service indicated an intent to issue an early wind RFP targeting wind resources ahead of the all-source Phase II.  Public Service maintained the importance of issuing the wind RFP in January 2008 because of turbine availability and the availability of production tax credits.  Several parties requested that the Commission order Public Service not to issue the early wind RFP.  

24.
In Decision No. C08-0108, Docket No. 07A-447E, mailed January 31, 2008, the Commission found that the utility had a prerogative to issue an RFP without prior Commission approval, but that in doing so it does not enjoy the presumption of prudence established under the ERP Rules.  The Commission did not prohibit Public Service from issuing the early wind RFP, but it discussed the concerns it had with the proposal and reminded the Company that actions consistent with the proposal were not afforded the presumption of prudence pending approval of the Commission.  See Decision No. C08-0108, ¶¶ 28-38.  

25.
We will follow that general approach here.  We observe that, with respect to the resources slated for later years of a resource acquisition period, changed circumstances are not uncommon and we hesitate to insert the Commission in negotiations between Public Service and wind developers.  We also agree that it is plausible that changes in the market occurred, but that will not be ascertained unless the 2011 Wind RFP proceeds.
  We will deny the motions to stay the Application and/or strike and/or postpone the issuance of the 2011 Wind RFP, but remind 

Public Service that until the Commission issues a ruling on the merits in this docket, its actions enjoy no presumption of prudence, particularly in light of the request for a waiver of multiple Commission Rules.  

G. Miscellaneous

26.
We are concerned that, as proposed, the 2011 Wind RFP will not have the benefit of the IE.  However, the RFP is more targeted than the 2009 All-Source RFP and does not contemplate any utility ownership. We will consider the absence of the IE and other differences between the 2011 Wind RFP and the 2009 All-Source Solicitation in ultimately ruling on the merits in this docket.

27.
We finally note that any alleged delay by Public Service in filing this Application and/or negotiations between the Company and E.ON may be relevant to the ultimate issues in this case.

II. ORDER
A.  
The Commission Orders That: 

1.
The application for approval of the 2011 Wind Request for Proposals of targeted wind solicitation and for waivers of Commission Rules (Application), filed by Public Service Company of Colorado on December 3, 2010 is deemed complete pursuant to § 40-6-109.5, C.R.S.

2.
The interventions by right and/or petitions to intervene by permission filed by Interwest Energy Alliance; Governor’s Energy Office; E.ON Climate & Renewables North America, LLC (E.ON); Staff of the Public Utilities Commission (Staff); Colorado Office of Consumer Counsel; and Ms. Leslie Glustrom are granted and/or noted, as appropriate.

3.
The Application and related pleadings are referred to an Administrative Law Judge, consistent with the discussion above.

4.
The Commission will issue an initial decision pursuant to § 40-6-109(6), C.R.S.
5.
The motion for extraordinary protection of highly confidential information filed by E.ON on December 21, 2010 is granted, in part.
6.
The motions to stay the Application and/or strike and/or postpone the issuance of the 2011 Request for Proposals filed by E.ON and Staff are denied, consistent with the discussion above.

7.
This Order is effective upon its Mailed Date.

B. 
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
January 5, 2011.
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� See Transcript of the January 3, 2011 oral argument, pp. 113-114.


� We want this option preserved in the event we agree that the bids should be reopened.  What course we take will not be known until completion of the hearings.


� It is our understanding that both E.ON and Public Service filed similar motions in Docket No. 10A-377E.


� We note that the confidential documents themselves were not filed with the motion.


� E.ON filed a response to the motion by Staff on December 27, 2010, generally agreeing with Staff.  


� Trinchera Ranch is an intervenor in Docket No. 10A-377E.  


� We decline to issue any general policy statements in this docket regarding the circumstances in which a rebidding may be appropriate.  
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