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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR) to Decision No. C10-1289 filed on December 21, 2010 by the Colorado Office of Consumer Counsel (OCC).  Being fully advised in the matter and consistent with the discussion below, we deny the RRR.  

B.
Background

2. In Decision No. C10-1289, mailed December 1, 2010, the Commission denied the exceptions to Recommended Decision No. R10-0875 filed by Qwest Corporation (Qwest) on September 17, 2010.  The Commission discussed the procedural history of this docket in detail in Decision No. C10-1289.  We will only briefly summarize that history below, to the extent it is relevant to our analysis.

3.
This docket presented legal and policy issues of first impression, pertaining to the interpretation and application of Senate Bill 03-238 (SB 238), which was codified at § 40-3-115, C.R.S.  That statute generally permits local exchange providers of basic local exchange service, such as Qwest, to recover the actual costs incurred for the relocation of infrastructure or facilities requested by a state or a political subdivision.   Qwest previously filed two applications to recover the costs associated with the relocations of infrastructure or facilities requested by a state or local political subdivisions (T-REX and COSMIX).  Those dockets involved unopposed applications or settlements.  This docket is the first time that the issues on the interpretation and application of § 40-3-115, C.R.S., are contested.  

4.
In Decision No. C10-1289, the Commission found it was appropriate to consider the legislative history of § 40-3-115, C.R.S., to determine the meaning of the “beyond the normal course of business” language.  The Commission reviewed the legislative history relied on by the Administrative Law Judge (ALJ) and the OCC.  That legislative history of SB 238 supported the proposition that the legislature did not intend to allow recovery for routine relocation jobs via the statute.  

5.
In light of this legislative history, the Commission concluded it is not reasonable for Qwest and Staff of the Commission (Staff) to agree upon which costs may be appropriate for future applications for recovery under § 40-3-115, C.R.S., through the settlement in this docket. The Commission found that there should not be a standard process for something that very rarely occurs and that future applications to recover relocation costs must be determined on a case-by-case basis. 
6.
The Commission then concurred with the ALJ that the application filed by Qwest in this docket did not contain sufficient information about the eight jobs that Qwest and Staff previously agreed were the normal course of business. The Commission agreed with the ALJ and the OCC that Qwest has not met its burden of proof on the eight jobs listed in the settlement with Staff and thus denied the exceptions filed by Qwest and the application without prejudice.  The Commission disagreed with Qwest that these eight jobs were beyond the normal course of business within the meaning of SB 238 solely because they exceeded the $100,000 threshold in costs.  In addition, the Commission noted that, of the eight jobs agreed upon in the Qwest-Staff settlement agreement, only two jobs actually exceeded the $100,000 threshold when only the costs associated with intrastate, regulated services were taken into account. 

7.
The Commission also found that a strict interpretation of § 40-3-115, C.R.S., was appropriate in light of the later replacement of the statutory rate cap, § 40-15-502(3)(b), C.R.S. (2008), and the fact that Qwest is now able to raise rates via the latter statute.  The Commission noted that the recovery of relocation costs via that method also avoids concerns associated with single issue ratemaking.

8.
The Commission also provided some guidance to Qwest with respect to the type of information that may be relevant in the future in determining whether a particular relocation job is beyond the normal course of business. The Commission also stated that, in the event that Qwest opts to file a new application to recover any of the 2008 relocation costs, it will entertain any requests for expedited consideration.   

9.
Finally, the Commission noted that surrounding communities were not necessarily the only ones that benefit from a particular relocation job and that some statewide allocation may be reasonable and consistent with § 40-3-115, C.R.S.  The Commission further stated that this determination should be made on a case-by-case basis in future applications.
C.
Discussion

10.
In its RRR, the OCC states that it agrees with the decision to deny the application initially filed by Qwest and the settlement agreement entered into by Qwest and Staff.  The OCC further agrees with a number of findings that the Commission made in Decision No. C10-1289, in particular the ruling that it is appropriate to consider pertinent legislative history to interpret SB 238.  However, the OCC disagrees with several other rulings that the Commission made in Decision No. C10-1289.  We will address each of these arguments in turn.

1.
The argument that the Commission should have used the legislative history of SB 238 to determine the meaning of “the geographic area that most directly benefits” statutory language


11.
The OCC contends that the Commission failed to utilize the legislative history of SB 238 to determine the meaning of the phrase “the geographic area that most directly benefits” contained in the statute.  The OCC argues that the conclusion reached by the Commission that “some allocation on a statewide basis may be reasonable” is erroneous in light of that legislative history.  


12.
In this docket, the OCC argued against both the uniform statewide surcharge that would be applicable to all Colorado customers, which Qwest initially proposed in its application, or the surcharge that would apportion 50 percent of the costs of each job to the relevant area and 50 percent on a statewide basis, which is what Staff and Qwest agreed upon in the settlement agreement.  Instead, the OCC argued that SB 238 requires a relocation surcharge to be localized.  However, the issues related to whether either allocation would be reasonable and consistent with SB 238 are not ripe in light of the finding that Qwest has not met its burden of proof that any of the jobs are recoverable in the first place.  We therefore do not need to decide these matters at this time.  We deny the RRR filed by the OCC on this ground.


13.
Section 40-3-115(2)(c), C.R.S., requires the Commission, in determining the cost allocation, to “… consider the jurisdiction requiring the relocation and the geographic area that most directly benefits from the required relocation to determine the customers or services that will bear the costs.”  The legislative history of the “geographic area that most directly benefits” language, relied on by the OCC in this docket, supports the proposition that the legislature did not envision an automatic statewide cost allocation.  However, in our view, it does not rule out the converse, or the proposition that some allocation on a statewide basis, in some circumstances, may be reasonable and consistent with the statute.  We find that these issues must be determined on a case-by-case basis in the context of a future application.  We decline to do so now, in the abstract.  

2.
The argument that the proposed $100,000 threshold is not supported by the statute or the legislative history  

14.
The OCC contends that Decision No. C10-1289 is “…devoid of a statement flatly rejecting” the $100,000 threshold stipulated upon by Qwest and Staff.  The OCC argues that the Commission must address this matter as it is likely to be an issue if Qwest re-files an application to recover any of the 2008 relocation costs.  The OCC argues that such a threshold is inconsistent with SB 238, its legislative history, and the Commission’s statement that relocation cost recovery “must be determined on a case-by-case basis” contained within Decision No. C10-1289.


15.
We reaffirm that relocation cost recovery pursuant to SB 238 must be determined on a case-by-case basis. We decline to determine, in the abstract, whether the relocation jobs that the Commission in the future may determine to be beyond the normal course of business will be above or below the $100,000 threshold agreed upon by Staff and Qwest.  We deny the RRR filed by the OCC on this ground.

3.
The argument that the Commission should not consider expediting a subsequent application to recover the 2008 relocation costs

16.
The OCC disagrees with the statement made by the Commission in Decision No. C10-1289 that it will “entertain any requests for expedited consideration” with respect to any of the 2008 relocation costs should Qwest opt to re-file its application.  The OCC argues that if a re-filed application were to receive expedited consideration, it would prejudice the OCC’s ability to review the qualitative information which would be submitted for the first time.  The OCC further seeks a clarification if the guidance with respect to the type of information that may be relevant in the future in determining whether a particular relocation job is beyond the normal course of business is meant to be exhaustive or a suggested listing of information that may be added to on a case-by-case basis.


17.
We will not speculate, in the abstract, what type of information Qwest may file if it opts to resubmit an application to recover any of the 2008 relocation costs.  The Commission never stated that it will expedite any such filing.  Instead, when and if Qwest opts to refile any such application, the Commission will consider any requests for expedited consideration, in light of specific arguments presented for and against expedited consideration, and specific materials filed in support of an application.  The issue of expedited consideration of a future application is not ripe at this time.  We therefore deny the RRR filed by the OCC on this ground.

4.
The argument that Qwest’s future use of § 40-3-115, C.R.S., has been obviated by its use of Commission-approved appropriate maximum prices codified in § 40-15-502(3)(b)(I.5)(A)-(D), C.R.S.

18.
The OCC points out that, in Decision No. C10-1289, the Commission found that a strict interpretation of § 40-3-115, C.R.S., was appropriate in light of the later replacement of the statutory rate cap, § 40-15-502(3)(b), C.R.S. (2008), and the fact that Qwest is now able to raise rates via the latter statute.  In its RRR, the OCC argues that the logical conclusion flowing from that statement is that Qwest’s use of SB 238 to recover its relocation costs is limited to the time period prior to the effective date of its maximum rate increase, which the Commission approved in 2009 in Docket No. 08A-403T.  The OCC argues this conclusion will prevent double recovery of costs already recovered in the  increased rates and eliminates concerns associated with single issue ratemaking.  


19.
We note that, on its face, § 40-15-502(3)(b), C.R.S. (2008), makes no references to repeal of § 40-3-115, C.R.S., or any other statute. It is well-settled there is a presumption that all laws are passed with knowledge of those already existing and that the legislature does not intend to repeal statutes without so declaring. See, e.g., City and County of Denver v. Rinker, 366 P.2d 548, 500 (Colo. 1961).  In this proceeding, the Commission has not been presented with any arguments supporting a contrary legislative intent.  In addition, we find that any claim of double recovery must be vetted in the context of a future application seeking to recover specific relocation costs.  We therefore deny the RRR filed by the OCC on this ground.



5.
Corrections 


20.
The OCC seeks a number of corrections to Decision No. C10-1289, among them requests to replace multiple references to “projects” with “jobs” to more accurately reflect the OCC’s position.  We will make the requested corrections in errata to Decision No. C10-1289, and will therefore deny the RRR filed by the OCC on this ground as moot.
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration to Decision No. C10-1289 filed on December 21, 2010 by the Colorado Office of Consumer Counsel is denied, consistent with the discussion above.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
January 5, 2011.
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