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I. STATEMENT
1. On September 27, 2010, Joint Applicants Mill Creek Water Sales and Distribution, LLC, through its Receiver,
 and Grizzly Peak Water Sales and Distribution, LLC (Grizzly Peak) (collectively, Joint Applicants) and Intervenors Cascade Village Condominium Association-2004 (CVCA) and Robert Oppenheimer (collectively, Intervenors) filed a Motion for Approval of Stipulation and Settlement Agreement and for Waiver of Response Time (Motion) together with the underlying Stipulation and Settlement Agreement (Settlement Agreement).  The Motion seeks Commission approval for the transfer, pursuant to § 40-5-105, C.R.S., and 4 Code of Colorado Regulations (CCR) 723-5-5104, from Mill Creek Applicant to Grizzly Peak of the Certificate of Public Convenience and Necessity (CPCN) for water service issued pursuant to Decision No. R08-0611, Docket No. 07A-317W issued June 17, 2008, a wastewater permit pending before the Commission in Docket No. 08A-373W, other related assets of Mill Creek Applicant, and waiver of designated Commission Rules.

II. Background

2. On March 29, 2010, the Joint Applicants, appearing through counsel, initiated this proceeding by filing the Joint Application for approval of the transfer of CPCNs and related assets and for waiver of certain Commission Rules (the Application).

3. On March 30, 2010, the Application was noticed by the Notice of Applications filed issued by the Commission.

4. On April 23, 2010, Advisory Staff of the Commission (Staff) issued a letter to counsel for the Joint Applicants requesting clarification of certain matters within the scope of the Application.

5. On April 23, 2010, counsel for Mill Creek Applicant filed an Attestation of Notice to Customers of Record of the proceedings in this Docket.

6. On April 27, 2010, the Intervenors, appearing through counsel, filed their Motion to Intervene.

7. On April 28, 2010, Terry J. Westemeir, filed a two-page letter dated April 27, 2010, with attachments, purportedly on behalf of the Mill Creek Objector.

8. On April 29, 2010, Grizzly Peak filed responses to the inquiries of Staff issued on April 23, 2010.

9. On May 6, 2010, the Commission issued Decision No. C10-0438 deeming the Application complete and referring the matter to an Administrative Law Judge (ALJ) for resolution.

10. On May 19, 2010, ALJ Adams issued Decision No. R10-0494-I granting the Motion to Intervene brought by the Intervenors.

11. On June 9, 2010, ALJ Adams issued Decision No. R10-0579-I acknowledging the Joint Applicants’ waiver of the Statutory Limit for Decision imposed by § 40-6-109, C.R.S., and modifying a previously established procedural schedule.

12. On June 11, 2010, Mr. Westemeir filed a document entitled Petition of [Mill Creek Objector] to Allow Intervention and Recognize Timely Filed Intervention, together with exhibits in support thereof.  This document represents that the Mill Creek Objector filed and served its Motion to Intervene on April 28, 2010.

13. On June 25, 2010, counsel for the Joint Applicants filed their Motion to Strike the Petition filed by Mr. Westemeir.  The Motion to Strike is based on two principle arguments: that the Mill Creek Objector was required to—but did not—appear through counsel, and that the Mill Creek Objector has no standing to intervene in this proceeding.

14. Near the end of July 2010, the Docket was reassigned to the undersigned ALJ for disposition.

15. In response to a Joint Motion by the Parties, the ALJ issued Decision No. R10-1042-I on September 23, 2010, vacating the procedural schedule pending the completion of settlement negotiations between the parties.

16. As noted above, the Joint Applicants and Intervenors (collectively, the Settling Parties) filed a Stipulation and Settlement Agreement and a Motion for Approval thereof on September 27, 2010.

17. On October 8, 2010, the Mill Creek Objector entered an appearance through counsel and filed its Objection to the Stipulation and Settlement Agreement and Request for Briefing Schedule.

18. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision. 

III. Motion to intervene filed by terry westemeir

A. Findings of Fact

19. Pursuant to 4 CCR 723-1-1401, a motion to intervene in this proceeding was due on or before April 29, 2010, based on a notice date of March 30, 2010.  

20. As of April 29, 2010, no motion to intervene on behalf of the Mill Creek Intervenor had been filed with the Commission.

21. On April 28, 2010, Terry Westemeir made two filings in this Docket.  Both were identical.  Neither filing contained a motion to intervene nor a certificate of service indicating that a motion to intervene was served on the Parties on that date.

22. In a filing made on June 11, 2010, Mr. Westemeir represented that a motion to intervene was filed and served on behalf of the Mill Creek Objector on April 28, 2010.

23. The June 11, 2010 filing was accompanied by a Receipt of Electronic Filing listing two documents purportedly filed with the Commission on April 28, 2010: one titled “Interventions” and one titled “Mill Creek letter to D & B with exhibits 4 27 10.”

24. When a filer submits materials to the Commission’s e-filing system, the description of document titles is within control of the filer.

25. A review of the Details of Electronic Filing from April 28, 2010, reveals that Mr. Westemeir submitted two documents of identical size: 500,584 bytes.  The documents submitted are duplicate copies of the April 27, 2010 letter with attachments, despite the apparent intention to file a different document matching the description “Interventions.”

26. The ALJ has taken administrative notice of the records of the Colorado Office of Attorney Registration.  Those records reveal that Mr. Westemeir is not an attorney licensed to practice in the State of Colorado.  There has been no request in this Docket to approve Mr. Westemeir’s appearance pro hac vice.

27. Mr. Westemeir identifies the Mill Creek Objector as a limited liability company (LLC).  In the June 11, 2010 filing, Mr. Westemeir identifies himself as the Chief Operating Officer of the Mill Creek Objector.  In the April 27, 2010 letter, Mr. Westemeir also identifies himself as Chief Operating Officer and Mr. J. Randall Miller as the Managing Member of the Mill Creek Objector.

28. There is no information in the record that the Mill Creek Objector is comprised of three or fewer members.  There is no information in the record that the members of the Mill Creek Objector have authorized Mr. Westemeir to represent the LLC in this proceeding.

29. The ALJ finds that the amount at issue in this proceeding exceeds $10,000.  This finding is supported by Exhibits No. 5, No. 6, and No. 14 to the Application
 and Exhibit A to the June 11, 2010 filing.

The ALJ finds that the Mill Creek Objector has not established that the proceedings in this Docket will substantially affect the pecuniary or tangible interests of the Mill 

30. Creek Objector.  This finding is supported by the Order dated October 29, 2009, of the District Court of San Juan County in Case No. 09 CV 7 granting judgment of foreclosure against the Mill Creek Objector, and the Orders dated August 19, 2009; October 29, 2009; and January 14, 2010, of the District Court of San Juan County in Case No. 09 CV 7 appointing a receiver and clarifying the delineation of the receiver’s duties with respect to the foreclosure of the assets of the Mill Creek Objector.

B. Discussion

1. Timeliness of the Filing

31. Pursuant to 4 CCR 723-1-1401(a) a motion to intervene by permission may be filed within 30 days of notice of any docketed proceeding.  As indicated above, such a motion was due to be filed in this Docket on or before April 29, 2010.

32. Although the Commission’s records do not reflect that Mr. Westemeir effectively filed a Motion to Intervene on April 28, 2010, a reasonable inference may be drawn from the Receipt of Electronic Filing that he intended to do so.

33. Interventions “out of time” have been permitted by the Commission for good cause shown.  Inadvertence and excusable neglect constitute good cause for relief.  Colorado Rule of Civil Procedure 60(b).  Here, the ALJ finds that sufficient evidence exists that Mr. Westemier attempted to file a document denominated “Interventions” on April 28, 2010.  There is no reason to believe that he intended to file the same document twice, as actually happened.  Accordingly, good cause exists to consider the merits of the Motion to Intervene despite its filing after April 28, 2010.

2. Mr. Westemeir’s Status as Filer on behalf of the Mill Creek Objector

34. Pursuant to 4 CCR 723-1-1201(a) a party shall be represented by an attorney duly registered in the State of Colorado or, if licensed elsewhere, admitted pro hac vice to appear before the Commission.  If a party is a closely-held entity, it may be represented by a non-attorney as provided in § 13-1-127, C.R.S.  Id at subparagraph (b)(II).

35. The ALJ finds that Mr. Westemeir is not a licensed attorney in Colorado and has not been admitted pro hac vice to appear before the Commission.  Accordingly, he may only represent the Mill Creek Objector if the provisions of § 13-1-127, C.R.S., are satisfied.

36. The following factors must be established in order for a closely-held entity to be permitted to be represented by a non-attorney: the entity must not have more than three owners, the amount in controversy does not exceed $10,000, the person proposing to represent the closely-held entity is authorized to do so.  § 13-1-127, C.R.S.

37. Arguably, Mr. Westemeir meets the criterion of having been authorized to appear by virtue of his title as Chief Operating Officer pursuant to § 13-1-127, C.R.S., subparagraph 2.3(c), although he has not established his authority by sworn evidence.

38. The Mill Creek Objector has not established, however, that the limited liability company has three or fewer owners.  More importantly, the ALJ has determined that the amount in controversy in this proceeding exceeds $10,000.  Therefore, the Mill Creek Objector may not be represented by a non-attorney.

39. The Commission has consistently enforced the mandatory requirement of Rule 1201 that a party must be represented by a licensed attorney if that party cannot establish the conditions for which an exception is permitted.  See, e.g. Decision No. C05-1018 issued in Docket No. 04A-524W on August 30, 2005, and Decision No. C04-1119 issued in Docket No. 04G-101CP on September 28, 2004.  Submissions by non-attorneys, like Mr. Westemeir, who do not meet the criteria for representing a closely-held entity are void and have no effect.  In Decision No. C09-0744, issued on July 10, 2009 in Docket No. 08A-373W, the Commission declared a filing by Mr. Westemeir a “nullity” by virtue of his status as a non-attorney attempting to represent the Mill Creek Objector.

40. Given that the Mill Creek Objector has been apprised of this Commission Rule and its potential impacts on no fewer than three occasions,
 the ALJ finds no reason why it should not be strictly applied in this instance.  

3. Requirement of a Pecuniary or Tangible Interest

41. Pursuant to 4 CCR 723-1-1401(c), a party seeking to intervene by motion must demonstrate that “the proceedings in the docket may substantially affect the pecuniary or tangible interests” of that party.  

42. As determined above, the Mill Creek Objector has established no such interests in the subject transfer.  The interests that the Mill Creek Objector once had in the subject CPCN and related facilities were foreclosed upon and placed under the exclusive management and control of the Receiver present in this Docket as the Mill Creek Applicant.
  Nor has Mr. Westemeir established any such interests that would permit him to intervene on his own behalf.  Indeed, the District Court for San Juan County has ordered Mr. Westemeir and Mr. Miller to “cease and desist from any actions on behalf of [Mill Creek Water Sales and Distribution] in the operation of its utility business.”  Nunc Pro Tunc Order signed on July 27, 2010, at Ordering Paragraph No. 4.

C. Conclusion

43. The ALJ finds that the Motion to Intervene filed by Terry Westemeir will be denied.  The Motion to Intervene was not filed by an attorney qualified to represent the Mill Creek Objector and Mr. Westemeir did not establish facts to enable him to represent the LLC as a non-attorney.  Accordingly, the Motion to Intervene is stricken.  In addition, the Mill Creek Objector has not established that a cognizable pecuniary or tangible interest in the subject matter of this Docket has survived the rulings of the District Court in San Juan County.

IV. Stipulation and Settlement Agreement

44. The denial of the Motion to Intervene by the Mill Creek Objector, and the joinder of the two confirmed Intervenors as parties to the Stipulation and Settlement Agreement effectively render the subject Application unopposed.  Accordingly, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1403.

A. Findings of Fact

45. As noted, the Commission deemed the Application complete on May 6, 2010.  Together with the supplemental information submitted on April 29, 2010, the Application contains all of the information required by 4 CCR 723-5-5002 and 5104.

46. Mill Creek Applicant currently provides water and sewer service to approximately 134 residential customers in the Cascade Village Subdivision and to a multi-tenant commercial building within the same development near Durango, Colorado.  Mill Creek Applicant also provides water and sewer service to six residential customers in the Twilight Meadows development and sewer service (only) to the Colorado Department of Transportation.  Mill Creek Applicant, through a court-appointed receiver, operates the facilities and utility services under authority previously granted to the Mill Creek Objector, before those assets were foreclosed upon by the predecessor in interest to Grizzly Creek.

47. Grizzly Peak pledges to use the services of appropriately-licensed Colorado-based persons or companies to manage, test, and operate the class of systems involved in the water and wastewater utilities.  Grizzly Peak intends to use the same person that has managed the systems for the Mill Creek Applicant, Mr. Dave Marsa, to manage the systems following the transfer, if approved.  Mr. Marsa is a certified water operator who services several small utilities in the region on a contract basis.

48. Grizzly Peak intends to employ Mr. Mike Bagby as its controller.  Mr. Bagby is a Certified Public Accountant with experience as a controller and chief financial officer for numerous businesses in the oil and gas, telecommunications, technology, and professional services sectors.  If Mr. Bagby is not retained, Grizzly Peak pledges to employ a similarly qualified individual as controller.  Additionally, Grizzly Peak will open and operate a local business office in San Juan County and employ a Colorado-based bookkeeper.

49. Grizzly Peak pledges not to increase currently approved base rates for water and sewer service for a minimum period of 24 months following the entry of a final Commission Order approving the requested transfer.  The existing base rates are comprised  of the tariffed rates approved for and in use by the Mill Creek Applicant (for water) and the interim rates in use by the Mill Creek Applicant (for sewer) appearing in the same tariff.  Grizzly Peak has committed to seek approval to have the interim sewer rates fixed as permanent as part of the pending proceeding in Docket No. 08A-373W.

50. On October 31, 2008, the Colorado Department of Public Health and Environment (CDPHE) sent a Compliance Advisory Notice of Significant Non-Compliance to the Mill Creek Objector.  Joint Applicants are unaware of any steps taken in the interim to correct what was identified as a “serious non-compliance” issue with the subject wastewater treatment facility.  Grizzly Peak possesses the financial ability to plan and execute corrective measures to bring the facility into compliance with CDPHE requirements.

51. As a potential exception to the rate-increase moratorium identified in Paragraph No. 49, above, Grizzly Peak may pursue an increase in base sewer rates required to recover the cost of improvements to correct the non-compliance identified in Paragraph No. 50.  Grizzly Peak shall not seek any such increase until the wastewater plant solution is fully constructed, placed in service, and deemed “used and useful.”  Any increase in rates will also be subject to Commission approval prior to implementation.

52. Grizzly Peak pledges to implement an accurate system of accounting and recordkeeping to determine the actual operating costs of the water and sewer systems, including keeping accurate and reliable property records, depreciation expense records, and records necessary to produce an accurate and complete balance sheet.  Any future request for a rate increase will be based on accurate and reliable information derived from the systems described in this paragraph.

53. Joint Applicants and the Intervenors have identified a reserved issue that is not resolved by the Settlement Agreement.  With regard to a parcel of real property on which sewer utility facilities are sited, Grizzly Peak maintains that another entity owned by Mr. Bush, Grizzly Peak Investments, LLC (GPI), owns such property and is entitled to rent therefor.  The Joint Applicants and Intervenors disagree as to whether Grizzly Peak may recover rental payments to GPI and, if so, in what amounts.  Grizzly Peak has agreed that any claim for recovery of rental payments to GPI will be raised in a subsequent rate proceeding, subject to the rate-increase moratorium and the wastewater treatment plant solution exception to the moratorium.

54. Other than the reserved issue described in the previous paragraph, the Joint Applicants and Intervenors have reached a comprehensive settlement of all of the issues that were or could have been raised in this proceeding, the terms and conditions of which are set forth in the Stipulation and Settlement Agreement.  Moreover, the Commission’s Advisory Staff has thoroughly reviewed the Application, the Settlement Agreement, and all of the exhibits and attachments thereto and assert no objection or reservation with regard to the proposed transfer.

55. The ALJ finds that Grizzly Peak is financially sound to operate and maintain the subject water and wastewater systems.  Grizzly Peak has already purchased the assets necessary to operate the utilities at a cost of more than $1.2 million.  In addition, Grizzly Peak has identified assets of its primary member, Mr. James Bush, as well as available outside financing that may be required to plan and execute the solution for the wastewater plant compliance problem, and otherwise maintain and/or upgrade system facilities.

B. Discussion and Conclusions

56. The transfer of a CPCN or transfer of a controlling interest in a utility requires authority of the Commission pursuant to 4 CCR 723-5-5104.  Here, Grizzly Peak acquired property rights to the Commission authorities as well as the physical assets necessary to operate the water and sewer utilities, subject to Commission approval.  

57. The requirements of a complete application are set forth in the same rule as well as by reference, Rules 5002(b) and (c), and Rule 1310.  In consultation with its Advisory Staff, the Commission has already deemed the Application, as supplemented on April 29, 2010, complete.

58. Pursuant to 4 CCR 723-5-5104(d), the transferee of a CPCN must file with the Commission and post for public inspection a tariff adoption notice.  Such notice must indicate that the transferee utility is adopting as its own all rates, rules, terms, conditions, agreements, concurrences, instruments, and all other provisions that have been filed or adopted by the transferor utility.  This provision ensures that, in the absence of a clear request to the contrary, the process of the transfer does not materially alter the conditions under which the transferee utility must operate, including the rates charged.  In its Application, Grizzly Peak has committed to provide the appropriate tariff adoption notice.

59. The Application and Settlement Agreement identify areas of concern with regard to the systems of accounting and recordkeeping the Mill Creek Applicant inherited from the Mill Creek Objector.  The foreclosure of utility assets, the appointment of a receiver, and the clarification of the rights and responsibilities of the receiver have been subjects of extensive and contentious litigation.  As such, the extent to which the accounting entries for the water and sewer utilities conformed to the Uniform System of Accounts prior to the application is doubtful.  4 CCR 723-5-5104(b)(II).  However, Grizzly Peak has committed to employing an experienced controller and bookkeeper and to correct any deficiencies in the recordkeeping of the transferor.  Grizzly Peak will base any future application before the Commission upon accurate and reliable documentation maintained in accordance with the Uniform System of Accounts.  Significantly, the Intervenors, representing the homeowners who pay for the subject utility services, accept these commitments on the part of Grizzly Peak.  The ALJ concludes that the Application to transfer is supported by adequate evidence in this regard.

60. The ALJ also concludes that the transfer is not contrary to the public interest.  Clearly, this is a utility in transition following financial default by the Mill Creek Objector, foreclosure of assets and appointment of a receiver, and now the proposed transfer to Grizzly Peak.  The endorsement of the ratepaying homeowners represented by Intervenors is an important factor.  Grizzly Peak has established that it has a stable financial footing and possesses the managerial and operational fitness to operate these utilities for the benefit of the ratepayers.  This determination is supported by Grizzly Peak’s pledge to employ experienced personnel to operate the utility, implement corrective action with regard to the accounting and record-keeping of the utility, and commit the resources necessary to solve the non-compliance identified with regard to the wastewater treatment facility.

61. In addition, Grizzly Peak has agreed to a moratorium against increasing base rates for water and sewer services, except to the extent that the latter is impacted by the costs of correcting non-compliance at the wastewater treatment plant.  In that case, an application increase in rates will only be filed after the solution is fully constructed, placed in service, and deemed “used and useful.”  Additionally, any request for rate increase will be based on accounting and recordkeeping that is accurate, reliable, and in conformity with the Uniform System of Accounts.

62. Taken in their entirety, these findings establish that Grizzly Peak has the capability and resolve to operate these utilities reliably, in the public interest, and without any material change in the terms and conditions that govern the existing CPCN authority.  Therefore the ALJ will approve the requested transfer.

63. With regard to the waivers sought in conjunction with the transfer, the ALJ notes that the Commission has already approved a waiver of 4 CCR 723-5-5002(b)(IX) as part of Decision No. C10-0438.  The other waiver requested by Joint Applicants relating to the time deadline for reporting, is moot by virtue of this Recommended Decision being issued after April 30, 2010.

V. Objection by the Mill Creek Objector

64. On October 8, 2010, counsel for the Mill Creek Objector entered his appearance and filed an Objection to the Stipulation and Settlement Agreement considered here.  The brief filed by counsel essentially identifies four areas of concern that cause the Mill Creek Objector to oppose approval of the Application and Stipulation/Settlement Agreement.  

65. The intervention of the Mill Creek Objector having been denied, the ALJ considered the Objection as public comment submitted regarding the Application to transfer.  For the following reasons, the ALJ finds that these concerns are without merit and therefore overrules the objections. 

A. Finality of the District Court Order Signed July 27, 2010

66. The Mill Creek Objector asserts that it filed objections to the Order issued by Judge Lyman in the San Juan County District Court action and that these are still pending before the court.

67. On December 17, 2010, the ALJ provided notice to counsel, including counsel for the Mill Creek Objector, via electronic mail of a telephone conference to be conducted on December 21, 2010, regarding this issue.  Counsel for Joint Applicants participated in the telephone conference at the appointed time.  Counsel confirmed that objections to the court’s nunc pro tunc Order had been filed, as had arguments in opposition to those objections.  The issue is still pending before the San Juan County District Court and no order has been issued modifying or superseding the nunc pro tunc Order to date.

68. The ALJ will accept the nunc pro tunc Order for what it is: the law of that case as it exists.  While it is possible that the court might sustain the objections filed by the Mill Creek Objector, the ALJ is in no position to speculate as to that result or when it may occur.  Nor should the Commission delay determination in this Docket because of the pending litigation in District Court.  Counsel’s Objection clearly signals the intention of the Mill Creek Objector to pursue multiple legal actions related to the foreclosure and transfer.  That process may occupy many months or years.  In the meantime, the subject utilities must be operated so as to provide reliable service to the ratepayers.  The ALJ has determined that Grizzly Peak can and will provide such service.  If, at some point, the underlying legal findings of Judge Lyman change in a way that impacts the propriety of the transfer having been approved, the Commission certainly retains the authority to respond. 

B. Propriety of the Sheriff’s Certificate of Purchase

69. The Mill Creek Objector complains that the Certificate of Purchase executed by the Sheriff Kurtz of San Juan County (Sheriff) on February 9, 2009,
 is defective by reason of improper notice of the sale.  It is also argued that the Sheriff did not accurately list the property purchased by Grizzly Peak’s predecessor in interest, Legacy Real Estate Investments, LLC.

70. On February 10, 2010, Judge Lyman entered an Order in Case No. 09 CV 7 finding that the matters stated in the Report and Return filed by Sheriff Kurtz to be true, approving the Report and Return, and confirming the sale.

There is no evidence that the February 10, 2010 Order was challenged.  Nor is there any other indication that the District Court found that, as the Mill Creek Objector alleges, 

71. the subject transfers “are void as a matter of law.”  Therefore, the Objection filed in this Docket constitutes a collateral attack on the findings of the San Juan District Court.  The Commission has no jurisdiction nor any inclination to entertain such an attack.  

C. Alleged Payment of $9,000 Per Month to Mr. Bush

72. The Mill Creek Objector alleges that the Receiver for the Mill Creek Applicant is “paying Jim Bush in excess of $9,000.00 per month.”  Counsel is concerned that there is no provision in the established rates of the utilities for such payments.
73. The ALJ notes that Intervenor CVCA, representing the bulk of the residential ratepayers of the utilities, has asserted no objection to any payments from the Receiver to Mr. Bush.  This party, it would seem, has the greatest interest in ensuring that improper expenses are not passed on in rates.

74. This allegation is not supported by any material evidence.  There is no indication of the purpose of such payments or why they may or may not be recoverable.  However, even if such payments are being made, the requested transfer will be approved subject to all of the rates, terms. and conditions that accompany the CPCN.  Either of the Joint Applicants are therefore precluded from including any improper payments in rate base or, by extension, recovering them from ratepayers.

D. Accounting for Payments to Vendors

75. The Mill Creek Objector complains that the Receiver, Mr. Williams, is not properly accounting for payments to vendors to ensure that only proper expenses are included in rate base and to protect the property rights of various parties, including the Mill Creek Objector.

76. The ALJ incorporates the discussion regarding the alleged payments to Mr. Bush here:  there is no supporting evidence, or even an example, of improper payments; both Mill Creek Applicant and Grizzly Peak are bound by the terms, conditions, and limitations in the CPCN, and no objection has been registered by CVCA.  Moreover, counsel has identified no specific property rights of the Mill Creek Objector that the Commission is bound to protect.

77. Lastly, the ALJ notes that as part of the Settlement Agreement, Grizzly Peak has committed to correct any anomalies in the accounting and recordkeeping of the utilities and to base any future rate proceedings on documentation that is accurate, reliable, and in compliance with the Uniform System of Accounts.  These corrective measures adequately address the concerns raised.

78. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

VI. ORDER
A. The Commission Orders That:  
1. The Motion to Intervene filed by Terry Westemeir is denied.

2. The Objection filed by Mill Creek Water Sales and Distribution on October 8, 2010, is overruled.

3. The Transfer of Commission Certificate of Public Convenience and Necessity and related assets from Mill Creek Water Sales and Distribution, LLC, through its Receiver, to Grizzly Peak Water Sales and Distribution, LLC (Grizzly Peak), is approved subject to the terms and conditions of the Stipulation and Settlement Agreement filed on September 27, 2010, and this Recommended Decision.

4. Grizzly Peak shall file and post its tariff adoption notice, in compliance with 4 Code of Colorado Regulations 723-5-5104(d) within 45 days after this Recommended Decision becomes the Decision of the Commission, if it does.

5. The docket is now closed and all scheduled proceedings are vacated.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

7. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

 
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  As multiple entities have made filings under the name “Mill Creek Water Sales and Distribution, LLC” and other courts have referred to the “Mill Creek entities” without distinguishing between the competing interests, this Decision shall refer to the Joint Applicant Mill Creek Water Sales and Distribution, LLC, through its Receiver, as “Mill Creek Applicant.”  The entity that attempted to make filings through Terry J. Westemeir and has now appeared through counsel John C. Seibert will be referred to as “Mill Creek Objector.”


�  In a later filing, Mr. Westemeir represented that a Motion to Intervene on behalf of the Mill Creek Objector was filed on April 28, 2010.  Review of the Commission’s e-filing records reveals that the letter dated April 27, 2010, was filed twice, as evidenced by both files having the exact same composition and size (500,584 bytes).  The Commission’s records do not indicate that a Motion to Intervene was actually filed on April 28, 2010.


�  The itemized assets, including the subject CPCN were purchased for $1,202,959.


�  Subsequently, on July 1, 2010, the same court clarified that the effect of the foreclosure was to transfer “full control of the Mill Creek entities” to Grizzly Peak’s predecessor in interest, that the appointment of  a receiver was appropriate, and that the latter series of orders entitled the receiver to “take control of the accounts, the operations and the proceedings before the PUC on behalf of [Mill Creek Water Sales and Distribution].”  Nunc Pro Tunc Order signed on July 27, 2010.


�  See, also, Decision No. R08-1005-I issued on September 22, 2008, and Decision No. R08-1091-I issued on October 15, 2008, in Docket No. 08A-373W.


�  The arguments that the Mill Creek Objector asserts with regard to the propriety of the Court’s Orders in the foreclosure action are discussed below.


�  The date is incorrect.  As evidenced by the Report and Return of Sheriff filed in the District Court action, the purchase occurred on February 9, 2010.
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