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TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS, OR CORPORATIONS:

I. STATEMENT
1. Public Service Company of Colorado (Public Service or Company) filed a verified application for approval of amendment to its 2007 Colorado Resource Plan on June 4, 2010.  In its verified application, Public Service asserts that it is no longer in a position to contract for all of the solar resources contained in Portfolio No. 5 due to the currently anticipated time schedule to obtain all governmental approvals necessary to build the San Luis Valley-Calumet-Comanche transmission line.  The Commission approved Portfolio No. 5 in Decision No. C09-1257 (Phase II Decision), issued on November 6, 2009 in Docket No. 07A-447E (In the Matter of the Application of Public Service for Approval of Its 2007 Colorado Resource Plan).

2. Portfolio No. 5 included 250 MW of solar thermal with storage resources and 105 MW of photovoltaic resources, for a total solar acquisition of 355 MW.  In its application, Public Service proposes three options involving an amendment of the approved 2007 Electric Resource Plan.  The Company states that these three options can be accommodated before the completion of the San Luis Valley-Calumet-Comanche transmission line.  These options are as follows: (1) acquisition of 1 125 MW solar thermal with storage bid along with two 30 MW solar photovoltaic bids, for a total solar acquisition of 185 MW; (2) acquisition of three 30 MW solar photovoltaic bids, for a total solar acquisition of 90 MW; and (3) acquisition of two 30 MW of solar photovoltaic bids for a total solar acquisition of 60 MW.

3. With its application, Public Service also filed the direct testimony and exhibits of Company witness Mr. James F. Hill.

4. On June 8, 2010, the Commission issued notice of the application to all interested persons.  Therefore, the deadline to petition to intervene in this matter was July 8, 2010.  

5. At the Commissioner’s Weekly Meeting on July 22, 2010, the Commission deemed the application complete by minute entry.

6. The following entities filed timely notices of intervention by right and/or petitions to intervene by permission: Interwest Energy Alliance (IEA); Western Resource Advocates; Ms. Leslie Glustrom; Colorado Independent Energy Association (CIEA); Climax Molybdenum Company and CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel; the Colorado Office of Consumer Counsel (OCC); Fotowatio Renewable Ventures, Inc.; Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC; Noble Energy, Inc., Chesapeake Energy, Inc., and EnCana Corporation (collectively Gas Intervenors); Governor’s Energy Office; and Staff of the Colorado Public Utilities Commission.  Public Service filed an objection to the Gas Intervenors’ joint petition to intervene on July 14, 2010.  The Gas Intervenors filed a Motion for Leave to Reply and Reply to Public Service’s Objection on July 23, 2010.

7. On July 8, 2010, the OCC also filed a Motion to Stay Commission Approval of Public Service’s application.  The OCC generally argued that the Commission lacked legal authority to amend Phase II while judicial review of that decision is pending.  The OCC noted that on March 3, 2010 it filed its judicial review of the Phase II Decision and decisions on rehearing, reargument, or reconsideration (RRR) of the Phase II Decision with the District Court of the City and County of Denver.  That judicial review case was pending at that time.
8. By Decision No. C10-0839, issued August 3, 2010, the Commission granted OCC’s motion, finding it had no jurisdiction to modify the Phase II Decision while a judicial review of that Decision was pending.  As a result, the Commission found it had no jurisdiction to rule on which of the three options proposed by Public Service in its verified application is best or whether some other option is best.  The Commission dismissed the application without prejudice, noting that Public Service may re-file the application once judicial review of the Phase II Decision concludes or if it reaches an appropriate agreement with the OCC.  

9. Because the Commission dismissed the application on jurisdictional grounds, it did not rule on the merits of the individual interventions or the objections by Public Service to the interventions of the Gas Intervenors.

10. On August 23, 2010, Public Service filed an application for RRR of Decision No. C10-0839.  Shortly thereafter on September 2, 2010, the Commission issued Decision No. C10-0966 in which it invited parties that had previously filed petitions to intervene (although those parties were not granted intervenor status) in this proceeding to weigh in on Public Service’s arguments on RRR that the facts and circumstances of this case are distinguishable from O’Bryant v. Pub. Util. Comm’n., 778 P.2d 648 (Colo. 1989).  Any responses filed to Public Service’s RRR were due no later than September 15, 2010.  

11. The OCC was the only party that filed a response to Public Service’s RRR.

12. In Decision No. C10-1076, issued on October 1, 2010, the Commission concluded that the general rule that an administrative agency has no jurisdiction to modify its decision while judicial review of the same decision is pending is premised on both the avoidance of conflict and confusion (as the OCC argued) and the due process concerns (as Public Service argued).  The Commission agreed with Public Service that considering the application filed in this docket would not strip the OCC of its due process rights in the judicial review case.  The portion of the Phase II Decision currently under judicial review, regarding utility ownership, is sufficiently different from the portion that pertains to its application filed in this docket.  Therefore, the Commission reversed its previous finding in Decision No. C10-0839 and allowed Public Service’s application to go forward.
13. The Commission then referred the application to an administrative law judge (ALJ) for disposition of the merits.  The matter was assigned to the undersigned ALJ.  The Commission also granted the petitions to intervene of those who filed timely interventions.
  The Commission granted the interventions of the parties generally known as the “Gas Intervenors,” (Noble Energy, Inc., Chesapeake Energy, Inc. and EnCana Corporation) finding that there may be a link between a choice to acquire more solar or other renewable resources and a choice to acquire less natural gas.  Additionally, the Commission granted the intervention of Fotowatio Renewable Ventures Inc.

14. On October 25, 2010, Fotowatio Renewable Ventures, Inc. withdrew its intervention in this matter.

15. By Interim Order No. R10-1126-I, a pre-hearing conference was set for November 9, 2010.  In addition, the statutory time period in which the Commission is to issue a final decision in this matter was extended an additional 90 days to February 17, 2011 as provided by § 40-6-109.5, C.R.S.

16. At the appointed date and time, the pre-hearing conference was convened.  During discussions, Public Service stated that due to changes in circumstances, it may be necessary for it to amend its application and revise its direct testimony.  Public Service further represented that it was continuing to review its options and would know the week of November 15, 2010, whether such amendments will be necessary.  In addition, Public Service commented that if the proposed amendments expanded the scope of its application, it may be necessary to re-issue notice of the amended application.  If that is the case, Public Service would seek a shortened notice period of approximately two weeks.

17. Public Service indicated that it would conduct a conference call with the parties to this proceeding on December 3, 2010 to discuss the proposed amendments to its application as well as any changes to the procedural schedule proposed at the pre-hearing conference that may be necessary.  The Company also represented that it voluntarily waived the 210-day statutory time limit for the Commission to enter a Decision in this matter.  It cautioned, however, that it intends to file its 2011 Resource Plan application sometime in October, 2011, and therefore urged that this matter be resolved prior to that filing.

18. The tentative procedural schedule proposed by the parties is as follows:

Updated Application and revised Direct Testimony date

November 19, 2010

Answer Testimony due date





January 10, 2011

Rebuttal/Cross-Answer Testimony due date



January 31, 2011

Deadline for filing dispositive motions



February 1, 2011

Evidentiary Hearing (if 3-day hearing)



February 9-11, 2011



          (if 2-day hearing)



February 10-11, 2011

Closing Statements of Position




February 22, 2011

19. In addition, the cut-off date for discovery related to direct testimony, and attached exhibits is the date for filing answer testimony.  The cut-off date for discovery related to answer testimony and attached exhibits is the date rebuttal/cross-answer testimony is due.  The cut-off date for discovery related to rebuttal/cross-answer testimony is February 4, 2010.  

20. On November 19, 2010, Public Service filed it Motion for Leave to Amend Application, for the Issuance of Additional Notice, and for a Shortened Notice and Intervention Period and Motion to Shorten Response Time (Motion).  Public Service seeks to amend its application due to the passage of time since it filed its original application on June 4, 2010.  

21. According to the Motion, Public Service experienced delays and could not finalize contracts with the winning bidders from the 2009 All Source RFP.  In the meantime, significant changes were occurring in the U.S. energy markets, such as substantial decreases in the cost of natural gas and in the cost of renewable resources, both wind and solar.  Consequently, Public Service believes that the relief it requested in its original application is no longer in the public interest and so it seeks to amend that application.

22. Public Service seeks to amend its application in two ways.  First, it wishes to amend the application by requesting that the Commission grant the Company an amendment to the approved 2007 resource plan that was listed as Option 3 in the original application, which would defer all additional purchases from utility scale solar facilities (both PV and solar thermal with storage) until Public Service’s next resource plan, due to be filed in October 2011.  According to Public Service, it no longer believes Option 1 or Option 2 is in the public interest.

23. Public Service also requests to amend its application by rejecting the remaining wind bid.  It is Public Service’s contention that if it conducts a new targeted solicitation for approximately 200 MW of wind facilities in early 2011, it will be able to acquire wind at a lower cost than the price offered by its current bidder.  Public Service proposes to file a separate application to conduct that targeted solicitation.

24. With regard to notice of the Amended Application, Public Service contends that since it is seeking to both restrict the scope of the original application to Option 3, as well as to expand the scope to include rejection of the remaining wind bid, the Commission is required under Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1309(a) to provide new notice consistent with Rule 4 CCR 723-1-1206.

25. Notably, Public Service also requests that the procedural schedule adopted in Decision No. R10-1226-I be maintained since it is at the point when it needs to begin preparations for its 2011 resource plan.  

26. In addition, Public Service requests that the Commission shorten the notice and intervention period to ten days.  To mitigate any concerns regarding these shortened periods, Public Service indicates that it served all parties to Docket No. 07A-447E, its 2007 Colorado Resource Plan, all parties to this Docket, and the bidders affected by its Amended Application with all pleadings, testimony, and exhibits it filed with the Amended Application.

27. Several responses to Public Service’s Motion were filed by E.ON Climate & Renewables North America, LLC (EC&R), CIEA, and IEA.  In addition, EC&R filed a Petition for Intervention.  

28. Regarding the responses to the Motion, EC&R opposes the Motion and requests that the Commission deny Public Service’s request to reject EC&R’s winning wind bid for several reasons.  EC&R states several grounds for its position.  EC&R argues that the Company’s rationale to reject its wind bid should be rejected because energy prices constantly change and this should not be a reason to abandon negotiations.  Additionally, the argument regarding lower energy prices in other states is presumptively irrelevant since market conditions for wind energy vary greatly from state to state and project to project due to regulatory conditions, basic market characteristics, local construction costs, and transmission costs.  

29. EC&R takes the position that granting the Motion would undermine the integrity of the bidding process and chill bidding in future bidding processes since the winning bidder cannot be assured of reliability, predictability, and fairness in the subsequent negotiations.  As a result, bidders will be discouraged from participating in the bidding process entirely.  

30. EC&R further argues that Public Service’s proposal to reject its wind bid is an affront to the Commission’s resource planning rules.  In addition, any amendment of Public Service’s application here, is a matter of Commission discretion pursuant to 4 CCR 723-3-3613(b) and 3615.  

31. Should Public Service’s Motion not be denied, then EC&R recommends that the Commission provide sufficient opportunity for intervenors to review the Company’s amended application, perform due diligence, conduct discovery under the Commission’s standard discovery rules, and develop witnesses and answer testimony, among other things.  EC&R recommends that the Commission provide the usual 90 days to prepare and file its answer testimony and exhibits and conduct discovery.  

32. EC&R also urges the Commission to allow evidence regarding the circumstances surrounding the negotiations between it and Public Service and Public Service’s request to reject EC&R’s winning bid.  

33. CIEA also urges the Commission to not rush in reaching a decision in this matter.  It argues that Public Service provides little factual information in support of its request to reject the pending EC&R wind bid.  CIEA is concerned that Public Service has provided sketchy information regarding its basis for amending its application.  CIEA urges the Commission to insist upon a thorough testing and airing of Public Service’s claims that a winning bid price is too high before altering the results of the bid solicitation.  As a result, CIEA requests that the Commission either deny or defer issuing a decision on Public Service’s Motion until a thorough presentation of detailed evidence and an investigation of all pertinent facts underlying the Company’s Motion can be conducted.

34. IEA also supports further investigation to determine whether and to what extent the remaining bids are dependent upon completion of the transmission line and whether the bids are higher than the market has yielded in recent months as compared with relevant completed Requests for Proposals (RFPs) resulting in actual power purchase agreements, as well as other possible reasons for the delays in negotiation and completion of the contracts under the bidding process.  IEA requests that Public Service be required to complete negotiations in the bidding process for wind resources in good faith, with execution of any resulting contracts from the 2007 Resource Planning docket prior to the initiation of a new wind RFP.

35. In addition to its response to Public Service’s Motion, EC&R filed a Petition for Intervention.  EC&R seeks permission to intervene in this matter based on Public Service’s Motion to amend its application that includes permission to reject its acceptance of EC&R’s wind bid and to consider bids from other companies.  EC&R states that by this request, its interests are directly affected by having to defend its winning bid, by the potential loss of its investment of time and resources in the negotiations to date, and by the potential loss of the wind project.  

36. Public Service opposes EC&R’s intervention and argues that it has asserted no legally protected right that may be affected by this proceeding that would make its intervention an intervention as of right.  Addressing the alternative intervention by permission, Public Service takes the position that it is appropriate for EC&R to intervene if the scope of its intervention would be that it contests Public Service’s argument that it is preferable to seek new bids for wind at a lower price than to complete negotiations with EC&R.  However, to the extent that EC&R seeks an investigation of Public Service’s negotiations with EC&R, the Company argues that it is outside the scope of the application as amended.  

II. FINDINGS AND CONCLUSIONS
A. Intervention

37. Commission Rule 4 CCR 723-1-1401(b) requires that a notice of intervention as of right, “shall state the basis for the claimed legally protected right that may be affected by the proceeding.”

38. Pursuant to Rule 1401(c), a motion to permissively intervene shall:

state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.

Rule 1401(c) further requires that:

the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

39. It is found that EC&R states sufficient grounds to intervene by permission in this proceeding.  EC&R has clearly stated the grounds it relies upon for intervenor status, as well as the specific interests that justify its intervention.  Undoubtedly, Public Service’s request to reject EC&R’s bid substantially affects its pecuniary and tangible interests.  Further, no other party already an intervenor in the docket would adequately represent EC&R’s interests.  As a result, EC&R is granted permissive intervenor status in this docket.

B. Motion to Amend

40. Public Service may, at any time, file an application to amend a previously approved resource plan pursuant to Commission Rule 4 CCR 723-3-3615.  Here, Public Service seeks to further amend its 2007 Resource Plan by removing two of the previously proposed options contained in its original application.  

41. Several parties object to the Company’s Motion for varying reasons.  However, the ALJ finds those reasons insufficient to deny Public Service’s Motion.  Rather, it is found that while insufficient to deny the Motion, the arguments put forward in the response pleadings are nonetheless generally relevant to the substantive issues that arise from the Amended Application.  Consequently, Public Service’s Motion to Amend its Application will be granted.

C. Shortened Notice and Intervention Period

42. Public Service also requested a shortened notice and intervention period of ten days.  Subsequent to the filing of its Motion, including the request for shortened notice, Public Service filed a Motion requesting that the Commission take back the case from the ALJ or in the alternative to direct the ALJ to issue an Initial Commission Decision.  The Commission recently issued Decision No. C10-1355, wherein it granted Public Service’s motion by ordering that an Initial Commission Decision be issued in this docket.  Now that it is settled as to where this matter will be heard, the ALJ now issues a ten-day shortened notice period of the Amended Application, as well as a ten-day intervention period, both to run from the effective date of this Interim Order.  

D. Scope of Proceeding

43. EC&R urges that in addition to providing ample time to review Public Service’s amendment to the application and conduct discovery, perform due diligence, as well as develop witnesses and testimony, the Commission also conduct an investigation of Public Service’s conduct during negotiations for the remaining 200 MW of wind energy and its request to reject the winning wind bid.  

44. On the other hand, Public Service asserts that through its amended application, it seeks a policy determination from the Commission as to whether it is in the public interest, due to changed circumstances, to seek new wind bids in order to lower the cost of wind power.  

45. It should be noted that the ALJ is not vested with the power to order an investigation by Commission Staff.  This power lies exclusively within the purview of the Commission.  Even if the ALJ possessed such authority, this is not the proper docket in which to conduct such an investigation.  The ALJ agrees with Public Service that the general scope of this docket, at least with regard to the wind bid, is whether it is appropriate for Public Service to reject the remaining wind bid and conduct a new targeted solicitation for 200 MW of wind facilities in early 2011.

E. Shortened Notice and Intervention Periods

46. The ALJ agrees that the Motion to Amend Application merits a shortened notice and intervention period.  Accordingly, the request to shorten the notice and intervention period to ten days will be granted.

47. This order shall constitute shortened notice of the Amended Application which will run concurrent to the intervention period.  Notice will expire and interventions shall be due by 5:00 p.m. on January 3, 2011.
  Responses to any interventions shall be due by noon on January 7, 2011.

F. Procedural Schedule

48. Since Public Service’s Motion to Amend its Application was filed, several intervening events have occurred that affect the procedural schedule adopted by Decision No. R10-1226-I in this proceeding.  Foremost is the Motion at hand.  In addition, Public Service sought a remand to the Commission or Initial Commission Decision in this proceeding.  As a result of that latter motion, the Commission, as part of its Decision agreeing to an Initial Commission Decision, also stated that it intended, at a future date, to provide additional policy direction regarding this docket as well as related Docket No. 10A-905E, which seeks a Commission Decision to conduct a new targeted solicitation for approximately 200 MW of wind facilities in early 2011.  It is unknown as of the date of this Interim Order whether that docket will be consolidated with the instant docket.  Therefore, as a matter of administrative efficiency, the procedural schedule in this proceeding will be stayed pending the resolution of those matters.  Upon issuance of further policy direction from the Commission, as well as resolution of the consolidation matter, it may be necessary to conduct a second pre-hearing conference in order to reset the procedural schedule.  

III. ORDER

A. It is Ordered That:

1. The Motion of Public Service Company of Colorado for Leave to Amend Application, for the Issuance of Additional Notice, and for a Shortened Notice and Intervention Period is granted.

2. The Intervention by Permission of E.ON Climate & Renewables North America, LLC is granted.

3. The procedural schedule previously adopted in this matter is stayed pending a Commission Decision providing further policy direction and possible consolidation of this docket with 10A-905E.

4. This Order shall serve as notice of Amended Application of Public Service Company of Colorado for Approval of an Amendment to its 2007 Colorado Resource Plan filed on November 19, 2010.
5. The notice period shall expire at 5:00 p.m. on January 3, 2011.
6. Intervenentions shall be due at 5:00 p.m. on January 3, 2011.
7. Responses to Interventions shall be due by noon on January 7, 2011.
8. The procedural schedule adopted by Interim Order No. R10-1226-I is stayed pending further direction from the Commission.

9. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge










� See ¶5 above.


� The timeframe for responding to dispositive motions is thereby reduced to eight days.  A responding party may either file a written response or respond orally at the first day of hearing.


� The ALJ finds that EC&R’s argument for intervenor as of right status is unavailing as no legally protected right arises here as a result of winning a RFP and participating in ongoing negotiations to enter into a contract.


� The caveat to this determination regarding the scope of the docket is the Commission’s statement in Decision No. C10-1355 at Paragraph No. 9, that it intends to provide some guidance to the parties on the overarching policy issue of “whether an amendment to a previously approved electric resource plan is appropriate given the facts and circumstances of this case.”


� Pursuant to Commission Rules of Practice and Procedure, 4 CCR 723-1-1203(a), “[w]hen the day for the performance of any act under these rules … falls on a Saturday, Sunday, legal holiday, or any other day when the Commission’s office is lawfully closed, then the day for performance or effective date shall be continued until 5:00 p.m. on the next business day.”
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