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I. BACKGROUND
A. Introduction

1. Pursuant to Rule 4752 of the Rules Regulating Gas Utilities and Pipeline Operators, 4 Code of Colorado Regulations (CCR) 723-4, natural gas utilities are to file a gas Demand Side Management (DSM) plan and application for cost recovery.  This same rule also directs that, unless otherwise specified by the Commission, all utilities file DSM plans covering three years.

2. In Docket No. 07A-420E, Public Service Company of Colorado (Public Service) proposed filing a combined gas and electric DSM plan and proposed filing DSM plans biennially.  By Decision No. C08-0560, Docket No. 07A-420E mailed June 5, 2008,
 the Commission approved electric energy savings goals for the period 2009 through 2020, instituted an electric DSM incentive mechanism, and directed Public Service to file biennial DSM plan applications encompassing both electric and gas DSM plans.

3. Decision No. R08-1243, issued in Docket No. 08A-366EG on November 28, 2008, approved the combined gas and electric biennial DSM plan submitted by Public Service for the years 2009 and 2010.

4. In Decision No. C10-0584, Docket No. 07A-420E, issued on June 11, 2010, the Commission authorized Public Service to file a one-year combined gas and electric DSM plan covering 2011.

B. Application

5. On July 1, 2010, Public Service filed an Application for an Electric and Gas Demand Side Management Plan (Application) along with direct testimony.  This Application was filed pursuant to the Commission’s ruling in Decision No. C10-0584.

6. In its Application, Public Service requested an order approving the 2011 DSM Plan and authorizing Public Service to place into effect revised gas and electric tariff sheets modifying its Gas Demand Side Management Cost Adjustment (DSMCA) tariff and implementing revised gas and electric DSMCA rates effective January 1, 2011.

7. In its Application, Public Service proposed DSM programs for Business, Residential, and Low-Income customers.  Public Service also proposed indirect programs and activities, pertaining to customer education, market transformation, program planning, administration, evaluation, measurement, and verification.  Except as to those provisions in the prior programs that were restricted in scope to the years 2009 and 2010, the Application essentially represents an extension of the terms approved in Docket No. 08A-366EG.  The Application also presented the electric and gas Technical Assumptions used in developing the DSM Plan.

8. In the Application, Public Service presented estimated measurements of the cost-effectiveness of the proposed DSM programs, applying a modified Total Resource Cost test, as set forth in Rule 4751(n) for gas DSM programs and as set forth in Decision No. C08-0560 regarding Public Service’s electric DSM programs.  The Application presented estimated values for 2011 of 2.58 for electric DSM programs and 1.16 for gas DSM programs.

9. Public Service originally proposed annual energy savings of approximately 240 GWh in electric and 368,000 Dth in natural gas in 2011.  The Application proposed expenditures of $67.4 million (electric) and $15.8 million (gas) in 2011.  The amounts for electric DSM programs were modified as a result of negotiations between the parties that led to a stipulation and settlement agreement.

C. Procedural History

10. By minute entry dated August 11, 2010, the Commission deemed the application complete and referred this matter to an administrative law judge (ALJ) for hearing and disposition.

11. In a motion filed July 2, 2010, Public Service requested approval for an alternative form of public notice.  The motion proposed to provide notice of the application via publication in The Denver Post and transmittal of all application materials to parties who took part in the most recent electric and gas DSM Dockets initiated by Public Service.  The motion was granted by the Commission in Decision No. C10-0706, issued on July 12, 2010.

12. By Decision No. R10-1051-I, issued on September 27, 2010, the ALJ set forth a procedural schedule and established procedures for this Docket.  Hearing was set for November 4 and 5, 2010.

13. In response to Public Service’s Application and Commission notice thereof, interventions were filed by several parties.  By Decision No. R10-1051-I, the Commission granted the interventions of Colorado Solar Energy Industry Association; Wal-Mart Stores, Inc./Sam’s West, Inc. (Wal-Mart); Colorado Energy Consumers Group (CEC); City of Boulder (Boulder); Energy Efficiency Business Coalition (EEBC); Energy Outreach Colorado; Western Resource Advocates; Southwest Energy Efficiency Project (SWEEP); CF&I Steel, LP/Climax Molybdenum Company (CF&I/Climax); and The Kroger Company (Kroger).  The Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) intervened as of right.
  

14. On October 18, 2010, a Stipulation and Settlement Agreement (Settlement Agreement) along with the Joint Motion to Approve Stipulation and Settlement Agreement (Joint Motion) were filed by Public Service on its own behalf and on behalf of Staff, OCC, SWEEP, Boulder, and EEBC (the Settling Parties).  A copy of the Settlement Agreement is attached hereto as Appendix A.  On November 3, 2010, CEC joined the settlement and CF&I/Climax gave notice of its non-opposition to the settlement.

15. In the Settlement Agreement, the Settling Parties propose modifications to the DSM Plan filed in the Application, including increases in the electric goals and budgets; request that the Commission authorize Public Service to implement changes in the electric and gas DSMCA rates effective January 1, 2011; and pledge continuation of the DSM Roundtable meetings.  The Settlement Agreement also proposed specific changes to the DSM programs, as outlined in Appendix A of the Settlement Agreement.  The Settlement Agreement references the technical assumptions and cost-benefit calculations to be used in the DSM Plans and proposes a timetable and procedure for the evaluation, measurement, and verification of the DSM programs.  The Settlement Agreement also establishes reporting requirements for Public Service.

16. By Decision No. R10-1163-I, issued on October 27, 2010, the Commission acknowledged the Settlement Agreement and that four intervenors were not a party thereto.  The Commission further noted that, of the four non-signing parties, Wal-Mart has no objection to approval of the Settlement Agreement and that negotiations involving CF&I/Climax and CEC were ongoing.  As stated above, CEC subsequently joined the settlement and CF&I/Climax took a position of non-opposition.  At no point did Kroger communicate its position on the settlement.
  

17. Pursuant to Decision No. R10-1163-I, the ALJ convened a hearing on the Joint Motion on November 4, 2010.  At the beginning of the hearing, the ALJ disclosed areas of questioning to be addressed during the hearing related to: (a) the discretion vested in Public Service to modify aspects of the DSM plan during the effective period; (b) the scope and purpose of proposed waivers of Commission Rules and/or Decisions; (c) the removal of the SmartGridCity pricing pilot; (d) the rationale and projected impact of modifying the “net-to-gross” ratios identified in the Application; and (e) the methodology by which the expenditures for the Interruptible Service Option Credit (ISOC) and Third-Party Demand Response were derived. 

18. At the assigned time and place the matter was called for hearing.  During the course of the hearing, testimony was received from Lee E. Gabler and Timothy J. Sheesley on behalf of Public Service.  Hearing Exhibits 1 through 3 were admitted into evidence.  These exhibits included the pre-filed Direct testimony of Mr. Gabler and Mr. Sheesley, including the respective exhibits thereto.

II. FINDINGS OF FACT
A. DSM Goals

19. Concerning gas DSM programs, Rule 4753(g)(I) states: 

The utility’s annual expenditure target for DSM programs shall be, at a minimum, two percent of a natural gas utility’s base rate revenues, (exclusive of commodity costs), from its sales customers in the 12-month calendar period prior to setting the targets, or one-half of one percent of total revenues from its sales customers in the 12-month calendar period prior to setting the targets, whichever is greater.

Rule 4753(g)(I), 4 CCR 723-4.

20. Public Service stated that its gas base rate revenues for 2009 were $306,824,307.  Two percent of this value is $6,136,486.  One-half of 1 percent of the gas base rate revenues is $5,346,849.  In order for Public Service to comply with Rule 4753(g)(I) it must establish a gas DSM expenditure target of at least $6,136,486.  The Settlement Agreement presents a 2011 gas DSM budget of $15,800,000.  The Settlement Agreement complies with Rule 4753(g)(I).

21. Commission Decision No. C08-0560 established electric DSM energy and demand goals for Public Service.  The energy goals are set at 235 GWh for 2011.
  The demand goal is set at 56 MW for 2011.

Public Service established that a 2005 market potential study that formed the basis for the 24 percent goal was too high due to two factors:  a different mix of demand reduction products and an overstated assumption of the impact of compact fluorescent lights.  Therefore, 

22. Public Service has reduced the demand to energy ratio by 20 percent consistent with an updated 2009 study.

23. The Settlement Agreement states that “(t)he Settling Parties also agree that [Public Service] shall use best efforts to achieve at least 70.5 MW in demand reductions in 2011.”
  

24. A 20 percent reduction (0.24*0.8) yields a modified demand to energy ratio of 19.2 percent.  When this is applied to the energy goal of 235 GWh for 2011, the adjusted demand goal is 45.12 MW.  In its Application, Public Service established a demand reduction of 47 MW, excluding the Saver’s Switch program.  The Settlement Agreement sets a higher overall target, so there is no reason to conclude that the demand reduction will not exceed the modified goal of 45.12 MW.

25. The ALJ finds that the Settlement Agreement complies with the electric DSM energy and demand goals set forth in Decision No. C08-0560 for 2011.

B. DSM Budget

26. Rule 4753(h), 4 CCR 723-4, directs gas utilities to propose a DSM budget, providing detail regarding the proposed expenditure level.  This rule outlines seven budget categories to be contained with the budget.

27. The Commission has outlined the minimum required contents of Public Service’s electric DSM plan, including “Budgets for each program, indirect impact programs, administration and the total portfolio.”  Decision No. C08-0560 at ¶ 171.

28. Public Service presented in the Application detailed budgets for 2011,
 separated by electric and gas DSM.  These budgets elaborate the original total expenditure projections proposed by Public Service, not the expenditure projections set forth in the Settlement Agreement.  The Settlement Agreement sets forth the budgetary changes, based on modified program parameters, in Appendix A thereto.

29. The Settlement Agreement states that:

The Settling Parties agree that Public Service shall have flexibility to move budget dollars between specific programs and customer segments within its proposed gas DSM program portfolio and within its proposed electric DSM program portfolio…

During the course of the oral hearing on the proposed settlement, the ALJ asked Public Service to clarify whether this flexibility includes the moving of budget dollars between the electric DSM program and the gas DSM program.  Mr. Gabler established that this flexibility only pertains to the movement of budget dollars within each program (gas and electric), not between them.  The ALJ finds that this clarification resolves any concern of gas customers funding electric DSM, and vice versa, if funds were to move between the gas and electric DSM budgets.

C. Providing All Customer Classes an Opportunity to Participate

30. Regarding electric DSM, § 40-3.2-104(4), C.R.S., states that “[t]he Commission shall ensure that utilities develop and implement DSM programs that give all classes of customers an opportunity to participate.”  Section 40-3.2-103, C.R.S., pertaining to gas DSM, does not contain similar language concerning an opportunity for all customer classes to participate, other than the general directive that gas utilities “develop and begin implementing a set of cost-effective DSM programs for its full service customers” (§ 40-3.2-103(3)(a), C.R.S., emphasis added).

31. The Application proposed 15 DSM programs for business customers, 12 programs for residential customers, and 4 programs targeting low-income residential customers.  The business DSM programs and proposed expenditures are primarily electric-related, reflecting the fact that most business gas customers are transportation-only customers, exempt from the DSMCA and therefore are ineligible to participate in gas DSM.

32. The Settling Parties contend that, based upon the “breadth of the program offerings contemplated for each segment, Public Service’s proposed electric and gas DSM portfolios in the 2011 DSM Plan as amended by this Stipulation, have been designed to afford all classes of customers an opportunity to participate” as required by the statutes cited above.  The ALJ finds that the record in the Docket supports this contention. 

D. Impact Upon Low-Income and Non-Participants

33. The Application, as modified by the Settlement Agreement, continues those Low Income DSM programs previously approved in Docket No. 08A-366EG.  No party challenged the efficacy or scope of these programs.

34. Section 40-3.2-104(4), C.R.S., directs the Commission to “give due consideration to the impact of DSM programs on nonparticipants and on low-income customers.”   The Settlement Agreement states:

The Settling Parties agree that the Company’s proposed 2011 DSM Plan and associated budgets as modified by the Stipulation were developed giving due consideration to the impact of the DSM Plan on non-participants and on low-income customers.

35. By Decision No. C08-0560, the Commission stated “(w)e find that the first way to address the impact of DSM on non-participants is to minimize the occurrence of non-participants.  By this we mean that all customers need to be provided a reasonable opportunity to participate in DSM…”
  Further, the Commission also specified that the DSM costs should be incorporated into the Electric Resource Plan analysis and that this analysis would assist in providing a more complete assessment of the impact of DSM on non-participants.

36. The ALJ finds that the record supports a conclusion that the DSM Plan gives due consideration to the impact upon non-participants, particularly in accordance with the Commission’s finding that the impact can be minimized by providing a reasonable opportunity for all customers to participate.  The ALJ finds that the portfolio of programs proposed provides a reasonable opportunity for participation.  Similarly, the ALJ finds that the Plan gives due consideration to the impact upon low-income customers by continuing the DSM services to be made available to these customers at levels of participation consistent with prior approved plans.

E. Proposed Waivers Commission Rules and/or Decisions

37. At the hearing on the proposed Settlement Agreement, the ALJ inquired as to the scope and purpose of the provision seeking waivers of Commission Rules and/or Decisions.

38. Public Service explained that the language in Paragraph No. III.1, referencing Paragraph No. 9 should be corrected to reference Paragraph No. 10.  There, the Settling Parties seek to continue the waivers granted as part of the approval of the 2009-2010 DSM Plans in Docket No. 08A-366EG.  In particular, the Settling Parties pursue waivers of Rule 4752(c) resulting in a biennial rather than a triennial filing requirement, and Rule 4757, modifying the filing deadline for DSMCA riders to be more consistent with Public Service’s annual reporting to the Commission.

39. No other waiver requests were identified and the ALJ concluded that these provisions merely preserved the status quo under the existing approved plan.

F. Public Service’s Discretion to Modify the DSM Plan

40. The provisions allowing Public Service the discretion to modify the 2011 DSM Plan are similar to provisions included in the approved plans for 2009 and 2010.  Mr. Gabler testified to an instance in which this discretion was exercised under the existing plans.

41. Public Service determined that new LED lighting technology should be integrated into the previously approved business portfolio as a way to accomplish cost-effective energy savings.  The company provided notice to all interested parties via its website and invited comments from those parties.

42. Public Service continually analyzes the cost-effectiveness of programs and will use its discretion to shift budgeted funds (as discussed above) into programs that are performing well.

43. Public Service also publishes its own analysis of spending and achievements for each of its DSM products for review and comment by parties participating in regular roundtable meetings provided for in the DSM plan.  Mr. Gabler testified that in only one instance has Public Service’s discretion been challenged through these processes, in the case of planned changes to the net-to-gross ratios discussed below.  The end result of the discussion was the negotiated settlement set forth in the Agreement advanced here.

G. Removal of SmartGridCity Pricing Pilot

44. This program was removed from the Plan because the Commission denied Public Service the ability to recover these expenses as part of the DSMCA.  The budgets for the proposed 2011 DSM plan reflect the removal of this cost and this provision was contemplated by all of the Settling Parties.

H. Change to Net-to-Gross Ratios

45. Pursuant to the Settlement Agreement 

The Settling Parties have agreed to change the net-to-gross ratio associated with [Public Service’s] Home Lighting product from 1.0 to 0.90[.] …  For the Commercial New Construction product, the net-to-gross ratio for new building projects started in 2011 will be increased from .79 to .90.

46. The net-to-gross ratio attempts to quantify how much of a particular activity would happen without the involvement of the sponsoring utility.  That portion is then subtracted from the total of all energy saving activity to yield the “net” for which the utility may claim credit.

47. Previously, the approved net-to-gross ratio for Home Lighting was set at 0.84.  The Settling Parties negotiated down from the 1.0 proposed by Public Service in its Application for 2011 to arrive at the factor of 0.90 contained in the Settlement Agreement.  The proposed increase caused concern to some parties because it would assign full credit for all energy savings to Public Service and its DSM efforts.

48. The effect of reducing the net-to-gross ratio is to reduce the amount of credit the utility may claim for the energy savings occasioned by the DSM program.  For example, if energy savings are quantified at 60 GWh, then with a 0.90 net-to-gross ratio, the utility may only claim credit for 54 GWh (60*0.90).

49. As a result of negotiation to increase the number of compact fluorescent bulbs from 1.19 million to 1.37 million and to reduce the net-to-gross ratio for Home Lighting, this component of the program is calculated to realize an additional 2 GWh of energy savings.

50. Mr. Gabler established that the change in the net-to-gross ratio for the Commercial New Construction element will have a negligible impact on energy savings in 2011 because completion of such projects will occur in 2012 and beyond.  However, the parties all agreed that a ratio of 0.90 was appropriate based on a 15 percent minimum savings requirement above baseline that allows more customer segments to access this portion of the program.  In overall terms, the modifications reflected in the Settlement Agreement resulted in additional energy savings as compared to the originally filed Application.

I. ISOC and Third-Party Demand Response Expenditures

51. Mr. Sheesley testified that the Settlement Agreement reflects very little change in these components of the overall DSM plan.  In his opinion, the leveling of the budget for the Interruptible Service Option Credit is supported by the facts that Public Service has been very accurate with its forecasts of expenditures for the ISOC and has experienced little growth in the customer base that may qualify for the credit.  With regard to the Third-Party Demand Response, Mr. Sheesley believes that much of the easily obtainable results have already been realized, leading to an assumption of little expansion in this area of the DSM Plan.

52. The forecasted expenditures for ISOC and Third-Party Demand Response program are $22,355,577 and $2,872,250, respectively.  These forecasts are reasonably consistent with previously approved plans and the Settling Parties agree that Public Service should be permitted to recover these amounts as part of the 2011 DSMCA.

J. Just, Reasonable, and in the Public Interest

53. In the Settlement Agreement the Settling Parties “state that the results of the compromises reflected herein are a just and reasonable resolution of the issues addressed in this Stipulation and that reaching agreement as set forth herein by means of negotiated settlement is in the public interest.”
54. The Stipulation is comprehensive in nature and resolves all necessary matters for purposes of this docket.  The essential terms and conditions reflected in the Settlement Agreement continue programs that were previously approved as being in the public interest in Decision No. R08-1243.  Negotiations among the parties resulted in cost-effective energy savings that exceed those presented in the original Application.  The ALJ finds that the Stipulation here represents a just, equitable, and reasonable resolution of issues that were or could have been contested among the Parties in this proceeding.  Approval of the Settlement Agreement, as modified by this decision, is just, reasonable, and in the public interest.  The ALJ also concurs with the sentiment expressed by Staff concerning the process used by the Settling Parties.

55. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER
A. The Commission Orders That:

1. The Stipulation and Settlement Agreement filed October 18, 2008, is approved.  A copy of the agreement, including its own appendices, is attached hereto as Appendix A.

2. The Stipulation and Settlement Agreement is incorporated by reference and made an order of the Commission as if fully set forth herein.  All Parties shall comply with all terms thereof.

3. Public Service Company of Colorado (Public Service) shall file, on not less than one day’s notice to the Commission, tariff sheets changed as necessary to conform to the terms of the Stipulation and this Recommended Decision.  

4. The Application for a 2011 Electric and Gas Demand-Side Management Plan, as modified by the Settlement Agreement is approved.

5. The Gas Demand Side Management (DSM) Rules pertaining to the filing of the Demand Side Management Cost Adjustment (DSMCA) tariffs
 are waived, as set forth in paragraph 10 of the Settlement Agreement.

6. The gas DSM budget of $15,807,175 for 2011 is approved.

7. The Gas DSM energy target
 for 2011 is set at 368,277 Dekatherms.

8. The electric DSM budget of $68,533,935 for 2011 is approved.  As more specifically set forth in the Settlement Agreement, Public Service may incur costs of up to 115 percent of these budgets amounts each year without being required to seek Commission approval of a Plan modification.  Public Service is hereby granted the flexibility to modify its electric DSM Plan and budget as necessary to meet the DSM targets.

9. The electric energy and demand savings targets of 255.8 GWh and 70 MW
 for 2011 is approved.  For purposes of calculating financial incentives, the targets as set forth in C08-0560 serve as the performance baseline.

10. The technical assumptions for 2011, as presented in internal Exhibit LEG-1 of Hearing Exhibit 2, and modified by Appendix A to Hearing Exhibit 3, are approved for developing a forecast of annual DSMCA expenditures, determining savings achieved (gross savings or “deemed savings”), determining program and portfolio cost-effectiveness and for calculating the annual portfolio net economic benefits.

11. The avoided cost assumptions set forth in Appendix C to internal Exhibit LEG-1 of Hearing Exhibit 2, as modified by Appendix A to Hearing Exhibit 3, are approved for purposes of determining program and portfolio cost-effectiveness and for calculating annual portfolio net economic benefits.

12. Public Service shall convene quarterly DSM Roundtable Meetings as set forth in more detail in the Settlement Agreement.

13. In addition to any reports required by rule or other Commission Orders, Public Service shall submit periodic reports, as provided for in the Settlement Agreement.

14. Within 60 days of the effective date of this Recommended Decision, Public Service shall file an updated version of the approved DSM Plan reflecting changes by the Stipulation and Settlement Agreement, together with an erratum correcting errors. 

15. Public Service is authorized to implement changes in the electric and gas DSMCA rates to become effective January 1, 2011, as necessary to recover the approved gas and electric budgets set forth in Ordering Paragraphs No. 6 and No. 8, above.  

16. Public Service is authorized to include the forecasted expenditures for the Interruptible Service Option Credit (ISOC) and Third-Party Demand Response program in the electric DSMCA rates for 2011.  These expenditures are approved as follows: $22,355,577 (ISOC) and $2,872,150 (Third-Party Demand Response).

17. Prior to the authorized electric and gas DSMCA rates going into effect, Public Service shall file appropriate tariff sheets for Commission approval.  As directed by ordering paragraph no. 3
18. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

19. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

20. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  As modified by Decision No. C08-0769, issued on July 24, 2008.


�  As established by the pre-filed Direct Testimony of Lee E. Gabler, Hearing Exhibit 2, at page 24.


�  Staff’s intervention out of time was approved without objection.


� Kroger did not participate in the November 4, 2010 hearing on the Stipulation and Joint Motion.


� Decision No. C08-0560 at ¶ 51.


� Based on a demand to energy ratio of 24 percent (48/200) established in Sundin Rebuttal testimony in Docket No. 07A-420E and confirmed in Decision No. C08-0560 at ¶ 60-62.


� Including reductions through the Saver’s Switch program, but excluding the ISOC and Third-Party Demand Response contract.


� Hearing Exhibit 2, at pp. 11-12, Tables 2a and 2b of internal Exhibit LEG-1.


� Hearing Exhibit 3, at 9.


� Decision No. C08-0560 at ¶ 146.


� Decision No. C08-0560 at ¶147.


� Hearing Exhibit 3 at 11.


� Rules 4752(a) and 4757, 4 CCR 723-4.


� See Rule 4753(c), 4 CCR 723-4, for a definition of the energy target.


�  Of which, no less than 47 MW shall be achieved by electric conservation excluding the Saver’s Switch program.
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