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I. statement

1. On October 28, 2010, the Regional Transportation District (RTD) filed an application for an Order approving RTD’s System Safety Program Plan (SSPP) for its Rail Fixed Guideway System (Application).  

2. Notice of the Application was provided by the Commission to all interested parties pursuant to § 40-6-108(2), C.R.S., on October 29, 2010.

3. On November 5, 2010, BNSF Railway Company (BNSF) filed an Intervention as of Right, or in the alternative, Permissive Intervention.  BNSF cited issues related to the sufficiency of the SSPP it believes should be addressed.  

4. On November 8, 2010, the Union Pacific Railroad Company (UPRR) filed an Intervention as a Matter of Right.  UPRR states that it wishes to participate in any hearing in this matter.  

5. On November 24, 2010, pursuant to Decision No. C10-1276, the Commission deemed the Application complete and referred the matter to the undersigned Administrative Law Judge (ALJ) for disposition.  The Commission noted that pursuant to 49 Code of Federal Regulations (CFR) 659.39(c)(4), the Commission is required to certify to the Federal Transit Administration (FTA) before March 15 of each year that the Commission has reviewed and approved any changes or modifications to RTD’s SSPP.  As a result, the Commission ordered that the ALJ issue a Recommended Decision on RTD’s Application no later than January 14, 2011.  

6. The Commission further ordered that the ALJ is to determine whether the SSPP submitted by RTD with its Application addresses all of the required elements outlined in the Commission’s System Safety Program Standard as codified in Rule 7343 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7.
7. A pre-hearing conference in this proceeding was set for December 6, 2010 at 10:00 a.m. in accordance with Rule 1409(a) of the Commission’s Rules of Practice and Procedure.  During the course of discussions at the pre-hearing conference, the undersigned ALJ requested legal briefs from the parties in order to determine the extent of Commission authority regarding the approval of RTD’s SSPP.  Those briefs were due on December 10, 2010.  RTD and BNSF filed responsive briefs to the legal question posed.  

II. analysis and findings

A. Commission Jurisdiction and Interventions of BNSF and UPRR

8. The Commission’s Rules for System Safety Program Standards for Rail Fixed Guideway Systems are set out at 4 CCR 723-7-7340 et seq.  Rule 7342 provides that the Commission Rules incorporate by reference, among other federal rules, Federal Rule 49 CFR Part 659, Rail Fixed Guideway Systems; State Safety Oversight.  That federal rule in turn implements federal statute 49 U.S. Code (U.S.C.) § 5330 by requiring states to “oversee the safety and security of rail fixed guideway systems through a designated oversight agency.”

9. Rule 49 U.S.C. § 5330, inter alia, requires states to meet several requirements in order to receive full funding for rail fixed guideway systems from the Secretary of Transportation pursuant to 49 U.S.C. § 5307.  Subsection (c) of Section 5330 sets out the state requirements.  First, a state must establish and carry out a safety program plan for each fixed guideway public transportation system in the state that “establishes at least safety requirements, lines of authority, level of responsibility and accountability, and methods of documentation for the system.”  Id.  Further, a state must designate a state authority as having responsibility: “(A) to require, review, approve and monitor the carrying out of each plan; (B) to investigate hazardous conditions and accidents on the systems; and (C) to require corrective action to correct or eliminate those conditions.”  If a state fails to meet these standards, the Secretary of Transportation may withhold not more than 5 percent of the amount required to be appropriated for use in a state.

10. The federal rules promulgated pursuant to 49 U.S.C. § 5330 detail the system safety program standards that are to be developed and distributed by the states.  49 CFR 659.15 provides that each state oversight agency is to develop and distribute a program standard, which is to consist of a compilation of processes and procedures that governs the conduct of the oversight program at the state oversight agency level, and provides guidance to the jurisdictional rail transit agency pertaining to processes and procedures those entities must have in place in order to be in compliance with the state safety oversight program. (659.15(a))  Additionally, each oversight agency is required to submit to the FTA, its program standards and any referenced program procedures.

11. Further, each oversight agency is to develop written program standards that meet the requirements specified in Part 659 and include, at a minimum, the areas identified in 659.15.  The oversight agency’s written program standard shall contain the following:  (1) a program management section; (2) a program standard development section; (3) a section setting out a process for oversight of rail transit agency internal safety and security reviews; (4) a section setting out processes and criteria for oversight agency safety and security review; (5) an accident notification section; (6) an investigations section; (7) corrective actions section; (8) a SSPP section which specifies the minimum requirements to be contained in the rail transit agency’s SSPP; and (9) a system security plan section.

12. In developing a SSPP, 49 CFR 659.17 provides that the state oversight agency is to require the rail transit agency to develop and implement a written SSPP which complies with the requirements in Part 659 and the oversight agency’s program standards.  The oversight agency is to then review and approve the rail transit agency SSPP (659.17(b)) and upon approval, issue a formal letter of approval to the rail transit agency, including the checklist used to conduct the review.  (659.17(c)).  The state oversight agency is to require the rail transit agency to conduct an annual review of its SSPP and system security plan.  The contents of the SSPP are laid out in great detail in 659.19.  

13. Part 659.25(a) requires an annual review of the safety program plan and security plan by the rail transit agency.  Should the rail transit agency modify its SSPP, it must submit the modified plan and any modified procedures to the oversight agency for review and approval. (659.25(b))  Upon approval of the plan, the oversight agency must then issue a formal letter of approval to the rail transit agency.  (659.25(c)).

14. In order to comply with federal mandates, the Colorado Legislature enacted § 40-18-103, C.R.S., in 2008, which directs the Commission to promulgate rules to require that system safety program standards comply with 49 CFR 659 and adequately address the issue of personal security.  In addition, the Commission was to promulgate rules to establish a system safety oversight program for rail fixed guideway systems operating within the state that at a minimum, meets the requirements of 49 CFR 659.

15. Most significantly, § 40-18-103(a), C.R.S., directs the Commission to “[r]equire, review, approve, and monitor the creation and implementation of a [SSPP] for each rail fixed guideway system operating in Colorado …”

16. The Commission has complied with both federal and state mandates in promulgating its System Safety Program Standard for Rail Fixed Guideway Systems Rules.  Those Rules appear to be in strict compliance with the requirements set out in 49 CFR 659.  Most relevant to the matter at hand, Rule 7345 addresses the submittal and review of a SSPP.  Rule 7345(a) requires the filing of a SSPP on or before November 1 of each year as an application for Commission approval.  

17. Under Rule 7345(b), the Commission shall review each plan by December 20 of each year a SSPP application is filed and approve the plan if it complies with Commission Rules 7340 through 7354 by Commission order.  Should the Commission find that the SSPP does not comply with Rule 7343, the Commission is to specify those sections not in compliance and “recommend appropriate modifications and/or additions necessary to bring the SSPP … into compliance,” as well as set a time frame for bringing the SSPP into compliance.  (Emphasis supplied).

18. Under Rule 7345(d), the Commission is to certify to the FTA that each rail fixed guideway system subject to 49 CFR 659 has a SSPP that conforms to the program standard set out in Commission Rules 7340 through 7354, or when the rail fixed guideway system will have the SSPP revised and in compliance.  

19. If the Commission recommends revisions to the SSPP, the Commission is to review the revisions pursuant to Rule 7345(d), and if found to be in compliance with Commission Rules, the Commission is to certify to the FTA that the SSPP is in compliance.  If, however, “the Commission finds that the revised SSPP … is not in compliance, the Commission shall set the application for hearing and enter an appropriate order resolving the matter.”  (Emphasis supplied).

20. Consequently, by Commission Rules, the only time a hearing may be held regarding a SSPP is, when the Commission preliminarily finds that modifications and/or additions are required and it subsequently recommends such modifications or additions to the transit agency, and for whatever reason, the transit agency does not bring the SSPP into compliance as recommended by the Commission.  No hearing is contemplated by Commission Rules prior to that sequence of events.

21. There is nothing to indicate that the Commission’s Rules regarding the establishment of a SSPP and its required annual filing and review process fail in any way to comport with federal and state statutes.  

22. Commission Staff conducted a thorough review of RTD’s SSPP filed on October 28, 2010 and found it to be in compliance with Commission Rules. (See Attachment A to this Decision, which is Commission Staff’s SSPP review checklist.)  Therefore, no recommendations were required regarding modifications and/or additions to the SSPP in order to bring the SSPP into compliance.  As a result, it is found that no hearing in this matter is necessary per Rule 7345(d).  

23. Since no hearing is necessary in this proceeding, it is further found that the interventions of BNSF and UPRR are moot and are consequently denied.  

B. RTD’s SSPP Application Findings

24. Since no revisions were required to the Application, no hearing is required and no interventions are necessary.  As a result, the Application is unopposed and the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1403.  

25. The Commission has jurisdiction in this matter under § 40-18-103, C.R.S.

26. The SSPP submitted by RTD with its Application complies with the System Safety Program Plan requirements for SSPPs outlined in Rule 7343 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7.  The SSPP submitted by RTD addresses all of the required elements of Rule 7343.  The SSPP checklist showing compliance is attached as Exhibit A to this Order.

27. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. The System Safety Program Plan filed by the Regional Transportation District on October 28, 2010 is approved.  

2. The interventions of BNSF Railway Company and Union Pacific Railroad Company are denied as moot.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
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