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I. statement  

1. The captioned application was filed with the Colorado Public Utilities Commission (Commission) by the Union Pacific Railroad Company (UPRR or Applicant) on August 20, 2010.  The application requests authority to construct an additional grade separation structure at Railroad Milepost 4.88 more or less on the Moffat Tunnel Subdivision crossing Clear Creek and the Clear Creek Regional Multi-Use Trail (Grade Separation Structure), National Inventory No. 440603L, in Adams County, State of Colorado.  

2. A Notice of the application was provided by the Commission to all interested parties, including adjacent property owners, pursuant to § 40-6-108(2), C.R.S., on August 23, 2010.  The intervention period provided in the Notice expired on September 22, 2010, for all persons other than the Commission’s Staff (Staff).  Staff’s intervention period expired on October 4, 2010.

3. On August 26, 2010, UPRR filed additional information relating to the application in response to a deficiency letter issued by Staff.

4. On September 20, 2010, LOBO, LLC (LOBO) filed a Motion to Intervene Pursuant to Rule 1401(b), 4 Code of Colorado Regulations (CCR) 723-1-1401(b) (LOBO Intervention).  LOBO objected to the application as originally filed since the temporary detour of the Clear Creek Regional Multi-use Trail (Detour) proposed by UPRR during construction of the Grade Separation Structure would affect its legally protected property rights.

5. On September 22, 2010, the Regional Transportation District (RTD) filed an Entry of Appearance and Notice of Intervention as of Right (RTD Intervention).  RTD states in its intervention that it “does not oppose or contest the application as filed” but that it reserves the right to oppose or contest any modifications to the project plans originally filed.

6. Staff did not intervene in response to the Notice.      

7. On September 30, 2010, the Commission deemed the application complete and referred this matter to the undersigned Administrative Law Judge (ALJ).

8. On October 7, 2010, UPRR filed a Motion for Leave to File Amended Application (Motion to Amend) pursuant to 4 CCR 723-1-1309(a).  The Motion to Amend sought to amend the application by changing the route of the Detour.

9. On October 20, 2010, LOBO filed a pleading entitled “Motion to Withdraw Intervention if the Applicant’s Amended Application is Allowed” (Motion to Withdraw).  The Motion to Withdraw requested that the LOBO Intervention be withdrawn “provided … the UPRR’s… Amended Application filed on October 7, 2010, is allowed to be filed without any changes.”

10. RTD did not file a response to the Motion to Amend.

11. On October 26, 2010, the ALJ issued an order granting the RTD Intervention and the LOBO Intervention, granting the Motion to Amend, and granting the Motion to Withdraw.  See, Decision No. R10-1154-I.  In granting the Motion to Amend the ALJ also ordered that the amended application be re-noticed as required by Rule 1206(d) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1206(d).

12. The application was re-noticed by the Commission on October 28, 2010 (Re-Notice).  The intervention period provided in the Re-Notice expired on November 29, 2010, for all persons other than Staff.  The Staff’s intervention period expired on December 9, 2010.

13. On November 16, 2010, RTD filed a pleading entitled “Notice of Non-Opposition to Amended Application.”  By this pleading RTD advises the Commission and the parties that it does not oppose or contest the Amended Application.

14. Neither LOBO, Staff, nor any other party intervened in response to the Re-Notice.

By virtue of the foregoing, the application is now uncontested and unopposed and, pursuant to § 40-6-109(5), C.R.S., and Rule 1403 of the Commission’s Rules of Practice and 

15. Procedure, 4 CCR 723-1-1403, may be processed under modified procedure, without a formal hearing.  

16. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS AND CONCLUSIONS  
17. The Applicant, UPRR, is a railroad company operating within Colorado.  

18. This application seeks approval of the Grade Separation Structure.  It will be approximately 175 feet long and will parallel an existing grade-separated track on the Moffat Tunnel Subdivision that also crosses over Clear Creek.  Construction of the Grade Separation Structure will allow for the construction of a second main line track that will improve operations on the UPPR Moffat Tunnel Subdivision.  The Grade Separation Structure will be located south of the existing grade-separated track.  See, Amended Application, Exhibits A, B, and C.

19. The timetable track speed for the existing grade separated track at the Grade Separation Structure location is 40 miles per hour for freight traffic.  See, Amended Application, Exhibit D.  The new track to be constructed in connection with the Grade Separation Structure will have the same timetable speed.  

20. Currently, there are 20 trains per day traversing the existing grade separated track at the Grade Separation Structure location.  The amount of train traffic over this track is not expected to change as a result of the new track to be constructed in connection with the Grade Separation Structure.  UPPR has not provided projections of train traffic that will traverse the new track to be constructed in connection with the Grade Separation Structure. 

21. Adams County has reviewed and issued the necessary permits in connection with a floodplain analysis conducted by UPPR.  The analysis determined that piers required for a canopy originally proposed in conjunction with the Grade Separation Structure would increase the water surface in the floodplain and would allow debris accumulation during storm events.  As a result of these negative floodplain impacts UPPR has determined to install a fence for both the existing grade-separated track and the Grade Separation Structure.  See, Amended Application, Exhibit F.  This will provide a similar level of protection as a canopy by preventing incidental material from falling from the structures (and/or rail cars) onto occupants of the existing pedestrian trail.

22. The Detour will be performed by Adams County and will last for approximately one month.  The Detour is shown in Exhibit G (2) of the Amended Application and the route of the Detour is described in paragraph 9 of the Amended Application.

23. UPPR will be responsible for obtaining the necessary approvals and/or adjustments from utility companies that may be affected by this project.  It is in the process of acquiring an additional 0.38 acres of right-of-way from adjacent property owners for construction of the Grade Separation Structure.  The additional right-of-way is shown in Exhibit B of the Amended Application. 

24. The estimated construction cost of the Grade Separation Structure is $1.9 million, the estimated cost of the fence for both structures is $30,000, and the estimated cost of the track for the Grade Separation Structure is $2 million.  See, Amended Application, Exhibit E.  UPPR will pay these costs and will maintain the Grade Separation Structure, the fence, and the track.  

25. It is anticipated that construction of the Grade Separation Structure will be completed approximately one year from the date it is approved by the Commission.

26. The exhibits, specifications, and plans for the Grade Separation Structure submitted with the Amended Application are complete and accurate and meet Commission requirements.  

27. Section 40-4-106, C.R.S., provides the jurisdictional basis for the Commission to act in applications for approval of railroad crossings and for the construction of grade separations.  As a result, the Commission has jurisdiction in this matter.  

28. Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested improvements are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  Id.  UPRR has met its burden of proof in this matter.  

29. The Grade Separation Structure sought by UPPR by this application is reasonable, is necessary to prevent accidents and to promote public safety, is appropriate, and is in the public interest.  The public safety, convenience, and necessity require, and will be served by, granting the application.  As a result, the application will be granted.  The record supports the need for the Grade Separation Structure, and it will be authorized.  

30. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. The application for a Commission order authorizing construction, maintenance, and operation of a railroad grade separation structure to carry the tracks of the Union Pacific Railroad Company at Railroad Milepost 4.88 more or less on the Moffat Tunnel Subdivision crossing Clear Creek and the Clear Creek Regional Multi-Use Trail, National Inventory No. 440603L, in Adams County, State of Colorado, is granted.  
2. The Union Pacific Railroad Company is authorized to construct, to operate, and to maintain a railroad grade separation structure to carry the tracks of the Union Pacific Railroad Company at Railroad Milepost 4.88 more or less on the Moffat Tunnel Subdivision crossing Clear Creek and the Clear Creek Regional Multi-Use Trail, National Inventory No. 440603L, in Adams County, State of Colorado.  
3. All work done shall be in accordance with the plans, specifications, and exhibits contained within or attached to the Amended Application filed in this matter by the Union Pacific Railroad Company.     
4. The Union Pacific Railroad Company shall pay the total actual cost of labor and material required for the railroad grade separation structure authorized in Ordering Paragraph No. 2, above, and other costs as specified in the Amended Application filed in this matter by the Union Pacific Railroad Company.  
5. To the extent that the final construction plans and specifications have not been submitted to the Commission, the Union Pacific Railroad Company shall, on or before January 31, 2011, submit to the Commission as a late-filed exhibit the detailed construction plans and specifications for the railroad grade separation structure authorized in Ordering Paragraph No. 2 above.  
6. The Union Pacific Railroad Company shall notify the Commission, in writing, within ten days of the date of completion of the railroad grade separation structure authorized in Ordering Paragraph No. 2 above.  Based on the information submitted in the Amended Application it is anticipated that such notice will be filed on or before October 31, 2011.     
7. The Union Pacific Railroad Company shall maintain, at its expense and for the life of the railroad grade separation structure authorized in Ordering Paragraph No. 2, above, the tracks, the roadbed, the communication and signal lines, and appurtenances.  
8. The Commission retains jurisdiction to enter further orders as required.  

9. Docket No. 10A-570R is closed.  
10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
11. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

12. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________
                     Administrative Law Judge










� On October 7, 2010, UPRR also filed its Amended Application including Exhibits A-F, G (2), and H attached thereto.


� On November 16, 2010, the Commission received a copy of correspondence directed to Mr. Abel Montoya, Planning Manager, Westminster Service Center, by Reutzel & Associates, LLC, relating to an application (ODP-PUD2010-0006) filed with that agency.  This correspondence was not directed to the Commission, made no reference to this docket, and did not otherwise contain the information required by Rule 1401 of the Commission’s Rule of Practice and Procedure, 4 CCR 723-1-1401, relating to interventions.  For these reasons, this correspondence will not be construed as an attempt to intervene in this matter.       
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