Before the Public Utilities Commission of the State of Colorado

Decision No. R10-1303
Docket No. 10F-689TO

R10-1303Decision No. R10-1303
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10F-689TODOCKET NO. 10F-689TO
hailey aston booth,


complainant,

v.

c&m towing & recovery, inc.,


respondent.
recommended DECISION of
administrative Law Judge
paul c. gomez 
granting complaint and 
ordering refund of $284.20
Mailed Date:  December 7, 2010
I. statement

1. On September 28, 2010, Ms. Hailey Aston Booth (Complainant) filed a Formal Complaint against C&M Towing & Recovery, Inc. (Respondent) alleging that Respondent towed her vehicle without authorization on June 5, 2010.  As a result of the alleged unauthorized tow, Complainant states that she was required to pay $284.20 for towing, mileage, and storage fees and requests that this amount be refunded. 

2. Respondent failed to Satisfy or Answer the Complaint as required.

3. A hearing on the Complaint was set for November 30, 2010.  Complainant appeared pro se.  Respondent failed to appear at the appointed date and time.

4. During the hearing, Complainant offered testimony regarding the allegations contained within the Complaint.  According to Complainant, on or about June 5, 2010, she parked her vehicle, a 2004 Saab 9.3 in the parking garage of the Beauvallon Building located at 925 Lincoln Street.  She was told by a security guard on site that it was permissible to park in the building’s garage.  Sometime between 6:00 p.m. and 11:00 p.m. that same evening, her vehicle was towed by Respondent’s towing company. 

5. On or about June 6, 2010, Complainant attempted to retrieve her vehicle from Respondent’s lot.  Complainant requested a copy of an authorization to tow her vehicle by Respondent.  Respondent failed to produce any form of authorization for the tow.  Upon Respondent’s failure to produce a proper authorization for the non-consensual tow of Complainant’s vehicle, Complainant requested that her vehicle be released to her without any charge.  Respondent refused to release the vehicle unless Complainant paid $284.20.  Complainant paid that amount and the vehicle was returned to her.
  

Complainant subsequently contacted Commission Transportation Staff to report the incident.  On August 19, 2010, Mr. Ted M. Barrett, a Criminal Investigator with the Commission sent a letter to Respondent regarding the events of June 5, 2010.
  Mr. Barrett’s letter to Respondent indicated that through Respondent’s actions on the night of June 5, 2010, it was in violation of 4 Code of Colorado Regulations (CCR) 723-6-6508(b), towing a vehicle without proper authorization.  Mr. Barrett advised Respondent that it was required to refund to 

6. Complainant, the amount of $284.20, which was required to be sent to Mr. Barrett at the Commission.  Respondent was provided two days from receipt of that letter to comply.

7. On August 27, 2010, Criminal Investigatory Mr. Barrett served a Civil Penalty Assessment Notice on Respondent regarding the events of June 5, 2010.  Civil Penalty Assessment Notice (CPAN) No. 95997 provides that Respondent violated 4 CCR 723-6-6508(b)(I), lack of authorization for a non-consensual tow of a vehicle, and 4 CCR 723-6-6508(c) failure to refund charges for an unauthorized tow.
  

8. The record in this matter reveals that Complainant was served with an Order to Satisfy and Answer on October 8, 2010 by Commission Director Doug Dean.  That Order gave Respondent 20 days in which to satisfy the matters in the Complaint or answer the Complaint in writing.  Respondent failed to comply with that Order.

9. The record further reveals that on October 8, 2010, both Complainant and Respondent were served by the Director with an Order Setting Hearing and Notice of Hearing.  That Order set a hearing in this matter for November 30, 2010.  Therefore, Respondent was on notice of its obligations to satisfy or answer the Complaint, as well as on notice of the date of the hearing in this matter.  However, for whatever reason, Respondent failed to respond in any manner to the Order to Satisfy and Answer, and failed to appear at the hearing.

10. As a result, Complainant’s allegations and testimony are unrefuted and as a result, it is found that Respondent towed Complainant’s vehicle without prior authorization in violation of 4 CCR 723-6-6508(b)(I).  Complainant is therefore entitled to a refund of $284.20.  

11. Respondent shall make payment to Complainant through Mr. Ted M. Barrett, Criminal Investigator of the Commission within five calendar days of the effective date of this Decision.

12. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. It Is Ordered That:

1. The Formal Complaint filed by Ms. Hailey Aston Booth against C&M Towing & Recovery, Inc. is granted consistent with the discussion above.

2. C&M Towing & Recovery, Inc. shall refund to Ms. Booth within five days of the effective date of this Recommended Decision, the amount of $284. 20.

3. Payment of $284.20 by Respondent shall be sent to Mr. Ted Barrett, Criminal Investigator II, Colorado Public Utilities Commission, 1560 Broadway, Suite 250, Denver, Colorado 80202 to be forwarded to Ms. Booth.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

 

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

 
b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge










� See, Hearing Exhibit No. 1, a copy of a C&M Towing & Recovery, Inc. receipt which indicates that Complainant paid the requested fees on June 6, 2010.


� See, hearing Exhibit No. 2, a copy of Mr. Barrett’s letter to Respondent, as well as attached tracking and confirmation receipts showing that Mr. Barrett’s letter was received by Respondent on August 20, 2010 at 3:01 p.m.


� The Administrative Law Judge takes administrative notice of CPAN No. 95997 pursuant to 4 CCR 723-1-1501(c).  As of the date of this Decision, no Recommended Decision has been issued in that CPAN proceeding.
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