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I. statement
1. On February 23, 2010, the City of Durango (Durango or City) filed an application seeking authority to develop a section of the hard-surface Animas River Trail within the Durango & Silverton Narrow Gauge Railroad (DSNGR) right-of-way.  The City also seeks authority to improve the existing at-grade pedestrian crossings of the railroad, as well as installing several new at-grade trail crossings.  

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on March 4, 2010.  As a result, Petitions to Intervene in this matter were due by April 5, 2010.  Several parties filed comments and/or interventions.

3. Intervenors in this proceeding include Ms. Sherry G. Puig, Cooper Properties Partnership, LLLP (Cooper Properties); DSNGR; Mr. Timothy Wolf; and Mr. Michael C. Fenton.

4. On April 14, 2010, at the Commissioners’ Weekly Meeting, the Commission, by minute entry, deemed the application complete pursuant to § 40-6-109.5, C.R.S.  

5. A procedural schedule was subsequently adopted in this matter as follows:

Direct Witness and Exhibit Lists (Applicant and DSNGR) due

June 25, 2010

Intervenors’ Answer Witness and Exhibit Lists due



July 9, 2010

Rebuttal Witness and Exhibit Lists due




July 23, 2010

Dispositive Motions deadline






August 12, 2010

Settlement Agreement deadline





August 12, 2010

Evidentiary Hearing







August 25, 2010

Public Comment Hearing






August 25, 2010

6. Additionally, the Administrative Law Judge (ALJ) assigned to this proceeding ordered the parties to file legal briefs on the jurisdictional issues raised in the initial pleadings.  The briefs were to address the Commission’s jurisdiction regarding the proposed location of certain portions of the trail; whether the Commission possesses jurisdiction to determine superior fee simple property rights or other property rights disputes; the legality of the proposed new public pedestrian and bicycle crossings at the location of two existing private crossings; and, the legality of Durango’s request for Commission approval for the construction of the proposed trail within the DSNGR right-of-way.  Those briefs were due on July 2, 2010.  It was also ordered that all discovery was to be completed no later than August 4, 2010.  

7. By Interim Order No. R10-0837-I, the undersigned ALJ determined the scope of this proceeding after considering the briefs filed by the parties.  

8. On August 20, 2010, Timothy G. Holt and Sherry E. Holt (Holts) through their legal counsel, filed a Motion for Late Intervention and Motion to Dismiss or Continue Matter.  The Holts sought permission to intervene out of time in this proceeding because the proposed trail could substantially affect their pecuniary or tangible interests and that those interests are not adequately represented in this matter.  Additionally, the Holts requested that the Application be dismissed and the docket closed due to Durango’s failure to provide the names and addresses of all persons that may be interested or affected by the Application.  In the alternative, the Holts requested that the Commission find that Durango’s Application is not complete and return the Application to Durango.  

9. As a result of the Holt’s motion, the ALJ conducted an emergency hearing by telephone on August 23, 2010 at which the ALJ requested parties to submit responses to the Holts’ motion and provide procedural alternatives to dismissing the Application outright.  The responses were required to be filed by August 27, 2010.

10. The ALJ determined that that it was appropriate to provide adequate notice to those parties not previously afforded notice of the Application at issue here.  It was further found that the failure to list all parties was inadvertent.  

11. Durango was required to re-file its Application and the Commission was to provide notice of the Application to the list of parties provided by Durango, as well as to any other interested party through its general notice procedures.  Additionally, interested parties wishing to intervene were given 20 calendar days from the date of the Commission’s notice to file a petition to intervene in this matter.  Once new intervenors were determined, the ALJ found it may be necessary to hold a second pre-hearing conference to establish an amended procedural schedule.  The ALJ also granted the late interventions of the Holts.

12. On November 10, 2010, Durango filed a Motion to Establish an Amended Procedural Schedule Which Effectively Suspends Proceedings for a Period of 90 Days (Motion).  According to Durango, the Durango City Council scheduled a public meeting regarding the proposed route of the trail at issue for November 18, 2010.  As a result, Durango requests that the proceedings in this matter be suspended for a period of 90 days to allow sufficient time for it to conduct the public meeting and to hold discussions and continue a decisional process regarding the proposed alignment of the trail.  

13. Durango states that no party will be prejudiced by its request and indeed Intervenors, Cooper Properties, Mr. Fenton, the DSNGR, and the Holts do not oppose the relief requested in Durango’s Motion.

14. The undersigned ALJ finds good cause to grant the requested relief.  Durango has waived the statutory time requirements for the Commission to issue a decision in this proceeding.  As a result, the ALJ finds no prejudice to Applicant or any of the intervenors will result from the granting of Durango’s Motion.  Certainly, reconsideration of the alignment of the proposed trail by Durango can only result in a more efficient Commission hearing and determination in this matter.  Therefore, the Motion of Durango to suspend the proceedings for a period of 90 days will be granted.  

15. A pre-hearing conference will be scheduled by the ALJ upon the expiration of the 90-day suspension period.  

II. order

A. It Is Ordered That:

1. The Motion to Establish an Amended Procedural Schedule Which Effectively Suspends Proceedings for a Period of 90 Days, filed by the City of Durango is granted.

2. A pre-hearing conference will be set by the Administrative Law Judge upon the expiration of the 90-day stay period.

3. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge
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