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I. statement

1. Public Service Company of Colorado (Public Service or Company) filed a verified application for approval of amendment to its 2007 Colorado Resource Plan on June 4, 2010.  In its verified application, Public Service asserts that it is no longer in a position to contract for all of the solar resources contained in Portfolio No. 5 due to the currently anticipated time schedule to obtain all governmental approvals necessary to build the San Luis Valley-Calumet-Comanche transmission line.  The Commission approved Portfolio No. 5 in Decision No. C09-1257 (Phase II Decision), issued on November 6, 2009 in Docket No. 07A-447E (In the Matter of the Application of Public Service for Approval of Its 2007 Colorado Resource Plan).
2. Portfolio No. 5 included 250 MW of solar thermal with storage resources and 105 MW of photovoltaic resources, for a total solar acquisition of 355 MW.  In its application, Public Service proposes three options involving an amendment of the approved 2007 Electric Resource Plan.  The Company states that these three options can be accommodated before the completion of the San Luis Valley-Calumet-Comanche transmission line.  These options are as follows: (1) acquisition of one 125 MW solar thermal with storage bid along with two 30 MW solar photovoltaic bids, for a total solar acquisition of 185 MW; (2) acquisition of three 30 MW solar photovoltaic bids, for a total solar acquisition of 90 MW; and (3) acquisition of two 30 MW of solar photovoltaic bids for a total solar acquisition of 60 MW.
3. With its Application, Public Service also filed the direct testimony and exhibits of Company witness Mr. James F. Hill.

4. On June 8, 2010, the Commission issued notice of the Application to all interested persons.  Therefore, the deadline to petition to intervene in this matter was July 8, 2010.  

5. At the Commissioners’ Weekly Meeting on July 22, 2010, the Commission deemed the application complete by minute entry.

6. The following entities filed timely notices of intervention by right and/or petitions to intervene by permission: Interwest Energy Alliance; Western Resource Advocates; Ms. Leslie Glustrom; Colorado Independent Energy Association; Climax Molybdenum Company and CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel; the Office of Consumer Counsel (OCC); Fotowatio Renewable Ventures, Inc.; Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC; Noble Energy, Inc., Chesapeake Energy, Inc., and EnCana Corporation (collectively Gas Intervenors); Governor’s Energy Office; and Staff of the Colorado Public Utilities Commission.  Public Service filed an objection to the Gas Intervenors’ joint petition to intervene on July 14, 2010.  The Gas Intervenors filed a Motion for Leave to Reply and Reply to Public Service’s Objection on July 23, 2010.
7. On July 8, 2010, the OCC also filed a Motion to Stay Commission Approval of Public Service’s Application (Motion).  The OCC generally argued that the Commission lacked legal authority to amend Phase II while judicial review of that decision is pending.  The OCC noted that on March 3, 2010 it filed its judicial review of the Phase II Decision and decisions on rehearing, reargument, or reconsideration (RRR) of the Phase II Decision with the District Court of the City and County of Denver.  That judicial review case was pending at that time.
8. By Decision No. C10-0839, issued August 3, 2010, the Commission granted OCC’s motion, finding it had no jurisdiction to modify the Phase II Decision while a judicial review of that Decision was pending.  As a result, the Commission found it had no jurisdiction to rule on which of the three options proposed by Public Service in its verified application is best or whether some other option is best.  As a result, the Commission dismissed the Application without prejudice, noting that Public Service may re-file the application once judicial review of the Phase II Decision concludes or if it reaches an appropriate agreement with the OCC.  

9. Because the Commission dismissed the Application on jurisdictional grounds, it did not rule on the merits of the individual interventions or the objections by Public Service to the interventions of the Gas Intervenors.

10. On August 23, 2010, Public Service filed its RRR to Decision No. C10-0839.  Shortly thereafter on September 2, 2010, the Commission issued Decision No. C10-0966 in which it invited parties that had previously filed petitions to intervene (although those parties were not granted intervenor status) in this proceeding to weigh in on Public Service’s arguments on RRR that the facts and circumstances of this case are distinguishable from O’Bryant v. Pub. Util. Comm’n., 778 P.2d 648 (Colo. 1989).  Any responses filed to Public Service’s RRR were due no later than September 15, 2010.  

11. The OCC was the only party that filed a response to Public Service’s RRR.

12. In Decision No. C10-1076, issued on October 1, 2010, the Commission reversed its previous finding in Decision No. C10-0839 and allowed Public Service’s Application to go forward.  As a result, the Commission referred the Application to an ALJ for disposition of the merits.  The matter was assigned to the undersigned ALJ.  The Commission also granted the petitions to intervene of those who filed timely interventions.
  The Commission granted the interventions of the parties generally known as the “Gas Intervenors,” (Noble Energy, Inc., Chesapeake Energy, Inc. and EnCana Corporation) finding that there may be a link between a choice to acquire more solar or other renewable resources and a choice to acquire less natural gas.  Additionally, the Commission granted the intervention of Fotowatio Renewable Ventures Inc.

13. On October 25, 2010, Fotowatio Renewable Ventures, Inc. withdrew its intervention in this matter.

14. By Interim Order No. R10-1126-I, a pre-hearing conference was set for November 9, 2010.  In addition, the statutory time period in which the Commission is to issue a final decision in this matter was extended an additional 90 days to February 17, 2011 as provided by § 40-6-109.5, C.R.S.

15. At the appointed date and time, the pre-hearing conference was convened.  During discussions, Public Service stated that due to changes in circumstances, it may be necessary for it to amend its application and revise its direct testimony.  Public Service further represented that it is continuing to review its options and would know the week of November 15, 2010, whether such amendments will be necessary.  In addition, Public Service commented that if the proposed amendments expanded the scope of its application, it may be necessary to re-issue notice of the amended application.  If that is the case, Public Service will seek a shortened notice period of approximately two weeks.

16. Public Service indicated that it will conduct a conference call with the parties to this proceeding on December 3, 2010 to discuss the proposed amendments to its application as well as any changes to the procedural schedule proposed at the pre-hearing conference that may be necessary.  The Company also represented that it voluntarily waives the 210-day statutory time limit for the Commission to enter a Decision in this matter.  It cautioned, however, that it intends to file its 2011 Resource Plan application sometime in October, 2011, and therefore urges that this matter be resolved prior to that filing.

17. The tentative procedural schedule proposed by the parties is as follows:

Updated Application and revised Direct Testimony date

November 19, 2010

Answer Testimony due date





January 10, 2011

Rebuttal/Cross-Answer Testimony due date



January 31, 2011

Deadline for filing dispositive motions



February 1, 2011

Evidentiary Hearing (if 3-day hearing)



February 9-11, 2011




(if 2-day hearing)



February 10-11, 2011

Closing Statements of Position




February 22, 2011

18. On November 19, 2010, Public Service filed its Motion for Leave to Amend Application, for the Issuance of Additional Notice, and for a Shortened Notice and Intervention Period and Motion to Shorten Response Time.

19. In its Motion, Public Service represents that the relief sought in its original Application is in the public interest and therefore seeks an amendment to the Application.  The first amendment is that the Commission approve an amendment to the approved 2007 resource plan which is listed as Option 3 in the original application.  That Option defers all additional purchases from utility scale solar facilities (both PV and solar thermal with storage) until Public Service’s next resource plan, scheduled to be filed in October 2011.  The second amendment sought by the Company is to reject the remaining wind bid.  Public Service proposes to file a separate application to conduct a new targeted solicitation for approximately 200 MW of wind facilities in early 2011.  

20. Public Service also requests that the Commission provide new notice of the amended request sought here consistent with Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1206.  However, Public Service urges that the Commission not automatically start the procedural clock over from the beginning.  Rather, Public Service urges that the Commission maintain the procedural schedule adopted in Decision No. R10-1226-I due to the proximity of its filing of its 2011 resource plan.  Public Service requests a shortened notice and intervention period regarding the proposed amendments to its Application to ten days.  

21. Finally, Public Service requests that response time to its Motion be shortened to Wednesday, November 24, 2010.  

22. The ALJ agrees that time is of the essence in this matter given the tentative procedural schedule adopted above.  However, all interested parties including current intervenors and those contemplating intervention must be given ample time to respond to the proposals in the Company’s Motion as well.  Therefore, response time to Public Service’s Motion will be shortened to close of business on Tuesday, November 30, 2010.  

II. ORDER

A. It Is Ordered That:

1. Response time to the Motion of Public Service Company of Colorado for Leave to Amend Application, for the Issuance of Additional Notice, and for a Shortened Notice and Intervention Period is shortened to close of business on Tuesday, November 30, 2010.

2. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge










� See ¶5 above.


� The time frame for responding to dispositive motions is thereby reduced to eight days.  A responding party may either file a written response or respond orally at the first day of hearing.
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