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I. STATEMENT

1. The captioned application was filed with the Colorado Public Utilities Commission (Commission) by Union Telephone Company, doing business as Union Wireless (Union), on October 27, 2009.

2. The Commission gave notice of the application on November 2, 2009.

3. Timely interventions were filed in this matter by the Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC).

4. On December 9, 2009, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

5. A pre-hearing conference was held on January 5, 2010.  See, Decision No. R09-1470-I.  Shortly thereafter, the ALJ approved a stipulated procedural schedule governing this proceeding.  See, Decision No. R10-0014-I.  Among other things, that schedule called for a hearing to be held on April 13 and 14, 2010.

6. On January 20, 2010, the ALJ approved a motion submitted by Union requesting that Bruce S. Asay, an out-of-state attorney, be authorized to represent it in this proceeding.  See, Decision No. R10-0051-I.

7. On January 29, 2010, Union filed the Direct Testimony of James H. Woody, its Treasurer and Chief Financial Officer.  On February 8, 2010, Union filed Mr. Woody’s Revised Direct Testimony.

8. On March 3, 2010, the ALJ approved a request by the parties to modify the procedural schedule established by Decision No. R10-0014-I.  Among other things, the modified schedule vacated the April 13 and 14, 2010, hearing dates and re-scheduled the matter for hearing on June 8 and 9, 2010.  See, Decision No. R10-0191-I.

9. On March 22, 2010, the ALJ denied a motion by the OCC to compel responses to certain discovery directed to Union.  See, Decision No. R10-0264-I.  That decision also granted Union’s request for a protective order relating to such discovery, in part.

10. On April 9, 2010, Staff filed the Answer Testimony of Susan Travis and Patricia A. Parker, Commission Rate/Financial Analysts.  On that same date, the OCC filed the Answer Testimony of Cory Skluzak, an OCC Rate Analyst.  

11. On April 30, 2010, Union filed the Rebuttal Testimony of James H. Woody.

12. On June 8, 2010, the ALJ granted another request by the parties to modify the then current procedural schedule.  Among other things, the modified schedule vacated the June 8 and 9, 2010, hearing dates; scheduled oral argument in connection with a motion filed by Union to strike portions of the written testimony submitted by Staff and the OCC; and re-scheduled the evidentiary hearing for June 28 and 29, 2010.  See, Decision No. R10-0570-I.

13. On June 22, 2010, the ALJ granted Union’s motion to strike portions of the answer testimony submitted by the OCC, in part.  See, Decision No. R10-0632-I.

14. On June 28, 2010, the ALJ called the matter for hearing at the assigned time and place.  Both parties appeared through their respective legal counsel.  During the course of the hearing testimony was received from four witnesses: James H. Woody, Susan Travis, Patricia A. Parker, and Cory Skluzak.  Exhibit Nos. 1 through 18 were marked, offered, and, except for those portions of Exhibit 5 identified in footnote 1 above, were admitted into evidence.

15. At the conclusion of the hearing the evidentiary record was closed and the ALJ took the matter under advisement.  Post-Hearing Statements of Position were filed by all parties on August 12, 2010.

16. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT
17. Union is a Wyoming corporation authorized to do business in Colorado.  It is a telecommunications services provider authorized by the Federal Communications Commission (FCC) to provide commercial mobile radio services (CMRS) in portions of Colorado.  See, Exhibit C of Exhibit 1.  As such, it is a common carrier as defined by 47 U.S.C. § 153(10) and 4 Code of Colorado Regulations (CCR) 723-2-2001(s).
18. Union has also been authorized by the Commission to provide local exchange service within portions of Colorado and has received designation as an Eligible Telecommunications Carrier (ETC) for such wireline operations.  It also offers a fixed wireless option for so-called Plain Old Telephone Service called Telular.  Union uses a cost allocation manual to separate revenues generated and expenses incurred by its wireless and landline divisions within the states in which it operates.
19. Union currently provides wireless services to approximately 4,000 customers located within portions of Colorado.  It has approximately 250 employees stationed in Wyoming, Colorado, and Utah.  It has approximately 280 cellular tower sites system-wide, including 32 sites within northwestern Colorado.  See, Exhibit 3, JHW-5 (Confidential).  It has plans to place additional cellular towers at other points within its Colorado service area.  See, Exhibit 3, JHW-6 (Confidential).  It has also deployed four cellular towers on wheels in Colorado.  These can be used in areas that require immediate coverage pending the installation of more permanent facilities.  

20. Union operates several retail outlets, including, as pertinent to its Colorado operations, stores in Steamboat Springs and Craig.  It provides on-call emergency support 24 hours per day.  Union has roaming agreements with approximately 35 other telecommunications service providers (including AT&T, Alltel/Western Wireless, and T-Mobile) in connection with the provision of its wireless service in Colorado and elsewhere.  See, Exhibit 4.  It has recently installed and commissioned two new base station controllers in Craig, Colorado and Cheyenne, Wyoming.  It has also recently performed several upgrades that have optimized the use of its facilities.  These include the installation of high efficiency power amplifiers to increase minutes of use, the installation of sectors and radio additions to increase coverage, and the replacement of older radios on major microwave routes.  In 2010, Union plans to install and commission a 3-G switch, replace the entire packet core of its existing wireless switch, and replace its existing voice mail platform with an enhanced SS 7 core.      
21. By this application Union seeks designation as an ETC in those areas of Colorado where it has been licensed as a CMRS carrier by the FCC.  See, Exhibit 2 and Exhibit 3, JHW-2 and JHW-3.  The area includes 28 Colorado counties; namely, Grand, Jackson, Moffat, Rio Blanco, Routt, Clear Creek, Delta, Eagle, Garfield, Gunnison, Mesa, Montrose, Pitkin, Summit, Chaffee, Custer, Fremont, Lake, Park, Alamosa, Archuleta, Conejos, Mineral, Rio Grande, Saguache, Larimer, Ouray, and San Miguel.
  Union currently provides wireless services in five of these counties.  See, Exhibit 7, SAT-1.
22. The area for which Union seeks wireless ETC designation contains two smaller areas characterized as “border anomalies.”  The first is the Brown’s Park area in the upper western portion of Moffat County where it has wireline operations that serve approximately 16 customers.  It is part of Union’s wireline study area for which it receives ETC funding for such customers.  The other area, served by the Dubois Telephone Exchange (Dubois), is located in the upper eastern portion of Moffat County and the upper western portion of Routt County near the Colorado/Wyoming border.  In 2003 the State of Wyoming granted Union’s request for designation as a wireless ETC for the Dubois service area.
23. The area for which Union seeks wireless ETC status is currently served by incumbent local exchange carriers (ILECs) who provide wireline services.
  In addition, the Commission has designated six wireless carriers for ETC status.  They include Western Wireless Holding Co. (Western Wireless); NE Colorado Cellular, Inc.; NTCH-CO, LLC; San Isabel Telecom, Inc.; Elbert County Wireless, LLC; and Commnet Four Corners, LLC.
  Currently, NE Colorado Cellular, Inc. and San Isabel Telecom, Inc. are receiving Universal Service Funding (USF) funds.  The Colorado exchanges in which there are competitive ETCs are listed in Exhibit 7, SAT-12.
         
24. If designated as a wireless ETC, Union will be eligible to apply for Federal USF for the wireless services it provides in Colorado.  It represents that it will use such funding to expedite the extension of its wireless facilities within its designated Colorado service areas.  See, Exhibit 14 (Confidential).     
25. If granted wireless ETC status in Colorado, Union represents that it will provide the following telecommunication services or functionalities throughout the entire service area for which it seeks such status:
a. Voice grade access to the public switched telephone network affording customers the ability to make and receive calls with a minimum bandwidth of 300 to 3500 Hertz.
b. Local usage plans as part of its universal service offerings.  See, Exhibit E of Exhibit 1, Exhibit 4, pages 12-13, and Exhibit 4, JHW-7.

c. Out-of-band digital signaling and in-band multi-frequency signaling that is the functional equivalent of dual tone multi-frequency signaling.  See, Exhibit 3 at page 8.
d. A dedicated message path for the length of a user’s wireless transmission that is the functional equivalent of single-party service.  See, Exhibit 3 at page 9.
e. A universal service offering that allows its customers, as well as those roaming from other carriers’ systems, the ability to access emergency services.  See, Exhibit 3 at page 9.
f. Customer access to operator services (either through Union’s operator service center or through other entities) to arrange for billing or completion, or both, of a telephone call.  See, Exhibit 3 at page 9.
g. Customer access to interexchange service for the purpose of making and receiving toll or interexchange calls through direct interconnection agreements with various interexchange carriers.  See, Exhibit 3 at page 10.
h. Customer access to directory assistance through Union’s operator service center.  See, Exhibit 3 at page 10.
i. Toll limitation for qualifying low income customers; including toll-blocking services for Union’s Lifeline customers and toll-blocking for international calls and customer selected toll calls.  See, Exhibit 3 at page 10.   
26. Union currently offers and advertises its wireless services to both residential and business customers in Colorado through media of general distribution.  This includes the internet, newspaper, radio, television, and billboard and print advertising.  See, Exhibit E of Exhibit 1.  If granted wireless ETC status, Union represents that advertisements of its universal service offerings will be part of and will be integrated into its current advertising in a manner that complies with federal requirements.  Union also represents that it will advertise the prices and availability of its Lifeline and Linkup programs throughout its service area in a manner designed to reach those most likely to qualify for these programs.  
III. APPLICABLE LAW

27. By this application Union seeks designation as an ETC pursuant to 4 CCR 723-2-2187 (Rule 2187).  See, Exhibit 11.  Subsection (a) of Rule 2187 provides that the Commission shall, upon application, designate a common carrier that meets the requirements of 47 Code of Federal Regulations (CFR) § 54.201(d) as an ETC for a service area designated by the Commission.  To be designated an ETC under 47 CFR § 54.201(d) an applicant must: (1) demonstrate that it is a common carrier; (2) demonstrate an intent and ability to provision the supported services set forth in 47 CFR § 54.101(a) throughout its designated service areas;
 and (3) demonstrate an intent and ability to advertise its universal service offerings and the charges therefore, using media of general distribution.

28. Subsection (b) of Rule 2187 provides that “upon request, and consistent with the public interest, convenience, and necessity, the Commission may, in the case of an area served by a rural telecommunications provider, and shall, in the case of all other areas, designate more than one common carrier as an ETC for a service area designated by the Commission, so long as each additional requesting carrier meets the requirements of 47 CFR §54.201(d).”  It further provides that before designating an additional ETC for an area served by a rural telecommunications provider, the Commission shall find that the designation is in the public interest.  See also, 47 USC § 214(e)(2) and 47 CFR § 54.201(c).

29. Subsection (c) of Rule 2187 provides that, as of January 1, 1998, all ETCs shall make available Lifeline service, as defined in 47 CFR § 54.401, to qualifying low-income customers. 

30. Subsection (d) of Rule 2187 sets forth the information to be submitted in applications for ETC designation.  Among other things, it requires the presentation of facts (not conclusory statements) relied upon by the applicant to demonstrate that it meets the requirements of 47 CFR § 54.201(d) and affirmative statements that the applicant will offer the supported services, that it is a common carrier, and that it will advertise the availability of the supported services and charges using media of general circulation. 

31. Designation as an ETC would make Union eligible to receive federal USF support.  However, designation alone would not result in the immediate receipt of such support.   In order for that to occur Union must file an annual report with the Commission showing, among other things, the actual dollar amounts expended by it in the provision, maintenance, upgrading, plant additions, and associated infrastructure costs for local exchange service within the service areas in Colorado where it has been designated an ETC.  See, 4 CCR 723-2-2187(f)(II)(H).  This allows the Commission to file an annual certificate with the Administrator of the USF support mechanism stating that support provided to Union will be used only for the provision, maintenance, and upgrading of facilities and services for which the support is intended.  See, 47 C.F.R. §§ 54.313 and 54.314. 

32. Over the years, the FCC has issued various Orders relating to the ETC designation process and, in particular, the “public interest” requirements imposed by 47 USC § 214 and 47 CFR § 54.201.  In 1997 it issued its Universal Service Report and Order, 12 FCC Rcd 8776 (1997) (Universal Service Order) implementing the Communications Act of 1934, as amended by the Telecommunications Act of 1996 (the Act).  The Universal Service Order provides that only ETCs designated by a state public utilities commission may receive USF support and that the Commission, upon its own motion or upon request, designates a common carrier meeting the requirements of the Act as an ETC for a Commission-defined service area.  See, 47 U.S.C. § 214(e).

33. In 2005 the FCC issued an Order addressing the minimum requirements for a telecommunications carrier to be designated an ETC pursuant to 47 USC § 214(e)(6).  See, Exhibit 17; Federal-State Joint Board on Universal Service, CC Docket 96-45, Report and Order, FCC 05-46 (Rel. March 17, 2005) (2005 Report and Order).
  The 2005 Report and Order encouraged states that exercise jurisdiction over ETC designations pursuant to 47 USC § 214(e)(2) to adopt the minimum designation requirements set forth therein.

34. The 2005 Report and Order establishes a number of principles that are useful in determining whether designating a carrier an ETC serves the public interest.  These include the following:

a) An applicant should be designated an ETC only where such designation serves the public interest regardless of whether the area where designation is sought is served by a rural or non-rural carrier (¶ 3);

b) The public interest benefits of a particular ETC designation must be analyzed in a manner that is consistent with the purposes of the Act, including the fundamental goal of preserving and advancing universal service; i.e., ensuring the availability of quality telecommunications services at just, reasonable, and affordable rates; and promoting the deployment of advanced telecommunications and information services to all regions of the nation, including rural and high-cost areas (¶¶ 40 and 46);

c) The determination of whether designating a carrier an ETC is in the public interest requires a fact-specific, case-by-case analysis involving a balancing of factors which include the benefits of increased consumer choice, the unique advantages and disadvantages of the applicant’s service offering, or other factors such as quality of service, service to un-served customers, comparison of benefits to public cost, and considerations of material harm (¶¶ 40 and 41); 
 

d) For ETC applicants that seek designation below the service level of a rural ILEC, whether there is a potential for cream-skimming (¶¶ 48-53);
 and

e) The impact the designation of additional carriers as ETCs will have on the size and sustainability of the high-cost fund is not relevant to the public interest analysis since it is unlikely that, given the size of the fund, any individual ETC designation will have a substantial impact (¶ 54).  

35. On May 1, 2008, the FCC adopted an order which established an interim cap on the amount of high-cost support that competitive ETCs may receive.  See, Exhibit 12, High-Cost Universal Service Support, Federal-State Joint Board on Universal Service, WC Docket No. 05-337, CC Docket No. 96-45, Order, 23 FCC Rcd 8834 (Interim Cap Order).
  Subject to two limited exceptions that are not applicable in this case, the total annual competitive ETC support for each state was capped at the level of support that competitive ETCs in that state were eligible to receive during March 2008 on an annualized basis.  The number of ETCs eligible to receive support does not affect the total amount of support, only the amount each ETC may receive.  As a result of the Interim Cap Order, Colorado’s competitive support amount was capped at slightly over $10 million.
36. The Interim Cap Order also enunciates certain principles that may affect the public interest analysis for ETC designation.  These include the following:

a) That an interim cap is consistent with the principle of sufficiency because it seeks to eliminate support in excess of that necessary to ensure the Act’s universal service goals (¶ 14);
        

b) That an interim cap will allow a state the flexibility to direct competitive ETC support to the areas in the state that it determines are most in need of such support (¶ 26);

c) That a state-based cap will require newly-designated competitive ETCs to share funding with other competitive ETCs within the state (¶ 26); and

d) That the interim cap applies only to the amount of support available to competitive ETCs and does not restrict the number of competitive ETCs that may receive support (¶ 39).

37. A review of prior decisions relating to ETC designation applications indicates that this Commission has found the following factors relevant to the public interest analysis:

a) That both federal and state statutes establish a policy of promoting competition in telecommunications markets;

b)  That designating carriers as ETCs may bring the benefits of competition to rural areas by increasing consumer choice, promoting product and service innovation, promoting efficiency, creating incentives to ensure that quality services are available at just, reasonable, and affordable rates, enabling un-served or underserved customers to obtain a broader range of services, improving service quality, ensuring access to services comparable to those provided in urban areas, and providing alternatives to wireline service;

c) That the impact on existing rural telecommunications carriers resulting from the designation of a carrier as an ETC may be a factor to be considered in the public interest analysis;

d) That designating an ETC is in the public interest only when conditioned on the requirement that the carrier so designated adhere to Commission standards regarding affordability and customer protection; 
 

e) That the public interest test should include more than a narrow determination that increased competition is in the public interest;
 and

f) That the FCC’s imposition of an interim cap on the amount of high-cost support that competitive ETCs may receive through its Interim Cap Order does not affect a carrier’s eligibility to be designated an ETC.
 

IV. PARTY POSITIONS
A. Union 

38. Union contends that it has met all the ETC eligibility criteria set forth in 47 C.F.R. § 54.201(d) and, as a result, Rule 2187(a) requires the Commission to designate it as an ETC in the area it requests.  In this regard, Union points to the mandatory language contained in Rule 2187(a); i.e., “the Commission shall, upon application, designate a common carrier that meets the requirements of 47 C.F.R. § 54.201(d) as an ETC for a service area designated by the Commission.”
  

Regarding the basic eligibility criteria, Union states that there is no dispute over its status as a common carrier, or that it will provide the supported services set forth in 47 CFR § 54.101(a), or that it will advertise its universal service offerings.  Despite the Staff’s contention that it may not be capable of serving all portions of the area it requests, Union maintains that it can do so with either its own facilities or with the facilities of other carriers through roaming agreements.  It disagrees with Staff that the “local usage” requirement requires it to offer at least one month-to-month unlimited calling basic universal service (BUS) plan with rates comparable to those offered by competitive ILECs.  In this regard, it argues that while applicable FCC rules 

39. require an ETC to offer “some minimum amount of local usage,” they do not specifically define this requirement.  It contends that it offers a number of local usage plans that satisfy this requirement and that the rates for these plans are comparable to the local exchange rates assessed by competitive ILECs when support payments they receive from the Colorado High Cost Support Mechanism are taken into effect.  See, Exhibit 5.

40. Also, despite concerns expressed by Staff regarding Union’s prior adherence to statutory requirements to provide assistance to low income customers, it affirmatively states it will make available Lifeline programs to such customers and will advertise such programs as required by Rule 2187(d)(VIII). 

41. Union argues that designating it as an ETC is in the public interest since doing so would further the goal of preserving and enhancing universal service and would promote a competitive telecommunications marketplace.  According to Union its existing Colorado facilities, coupled with an “aggressive build-out program” that would be assisted by its designations as an ETC, will increase consumer choice and the availability of enhanced services in remote areas, provide the benefits of mobility (including premium features such as voice mail, numeric paging, call forwarding, three-way calling, call waiting, text messaging and web access) to isolated areas, lower toll charges, and bring telecommunications services to a number of un-served or underserved areas.  

42. Union submits that the Colorado telecommunications policy is designed to promote competition and that arguments advanced by Staff and the OCC relating to the effect of the Interim Cap Order are contrary to that policy.  It does not believe that the Interim Cap Order imposes limitations on its eligibility to secure ETC status, places a limitation on the number of carriers who can be designated as ETCs, or requires that incumbent carriers be protected from competition that would be afforded by such a designation.  Union points to the Commnet Wireless decision in support of this position.  Indeed, Union contends that its failure to secure ETC designation in Colorado would place it at a competitive disadvantage with other carriers that have received such a designation.  

43. In general, Union contends that Staff and the OCC attempt to use the public interest test to impose many conditions or restrictions on its application that are not supported by applicable law.  In this regard it submits that the public interest test is not unlimited and that the FCC did not intend that it would be used to impose conditions that would effectively negate ETC designation applications.

44. Union opposes the recommendation by Staff that it form a separate subsidiary to provide wireless service as a condition to being granted ETC status.  In support of its position it points out that there is no regulation or statutory requirement that it do so.  It contends that forming a wireless subsidiary would merely impose additional unnecessary costs with limited benefits.  It states that the accounting functions for its wireline and wireless divisions are already separate and, as a result, revenues and expenses relating to each division, as well as transactions between the divisions, are properly allocated and can be easily ascertained. 

45. Union also opposes the position advanced by Staff that, in the event it does not form a separate wireless subsidiary, it be required to file a petition stating its declaration of intent to serve in the service territories of incumbent rural telecommunications providers pursuant to 4 CCR 723-2-2106.  In support of its position, Union contends that this regulation is not applicable in this case since, as a wireless carrier, it is exempt from this requirement, and, also, it is seeking an ETC designation, not authority to provide services.

46. Union took issue with Staff’s recommendation that its application for ETC designation in the “border anomaly” areas served by it and Dubois be denied because they have not been redefined below the wire center level.  Notwithstanding the fact that most of these areas are located in Wyoming and that it has received ETC designation from that state for these areas, Union contends that ETC designation from this Commission is required in order for it to receive USF funding for service to wireless customers located within that portion of the area located within Colorado.  

47. Union also disputes Staff’s contention that its potential to receive USF funding in these areas is somehow dependent on the geographic area served.  In this regard, Union states that its receipt of USF funding is based on the number of wireless customers it serves, not the geographic scope of the area served.   

48. Union also takes issue with Staff’s position that the Commission require that any USF support it receives as a result of being designated an ETC be used only for the designated Colorado service areas.  It believes that this position is inconsistent with 4 CCR 723-6-2187(e) and comparable federal regulations requiring only that such support be used for the provision, maintenance, and upgrading of facilities and services “for which the support is intended.”  Notwithstanding its disagreement with Staff’s position, Union states that it has committed to using such support only for the extension of its telecommunications facilities within Colorado.

B. OCC

49. While the OCC does not take direct issue with Union’s contention that it has met the ETC eligibility criteria set forth in 47 C.F.R. § 54.201(d) (i.e., is a common carrier, will provide the supported services, and will offer and advertise such services), it contends that Union has failed to establish that designating it as an ETC is in the public interest.  As a result, it opposes Union’s request for such designation in the entirety of its proposed service area.  In support of its position the OCC relies heavily on the Interim Cap Order which, by capping the annual amount of each state’s USF support, has, in the OCC’s opinion, introduced a “new and significant factor” into the public interest analysis by vesting in state commissions “…the responsibility to determine which competitive ETC applicants are most in need of USF support which forces state commissions to make choices regarding which applications are consistent with, or more consistent with, the public interest.”

50. The OCC advances six reasons for its belief that Union’s application is not in the public interest.  The first involves its contention that the goal of universal service has already been achieved in Union’s proposed ETC service area and, as a result, further USF funding within that area is not required.  In support of this position the OCC cites the FCC’s finding in the Interim Cap Order that “…the interim cap we adopt is consistent with the principle of sufficiency as defined by the court in Alenco because it seeks to eliminate support in excess of that necessary to ensure the Act’s universal goals.”
  The OCC submits that this finding requires Union to bear the burden of proving that the goal of universal service within its proposed ETC service area has not been met and that its receipt of USF support is required to meet that goal.  The OCC contends that Union failed to present any evidence that its proposed service area is “underserved” and, as a result, failed to meet that burden of proof.

51. The second reason advanced by the OCC is its contention that ETC designation and USF support are not necessary for Union to continue building out its Colorado wireless network.  In support of this position the OCC relies on Rule 2187(b) which requires that applications for ETC designation be “consistent with the public interest, convenience and necessity.”  (Emphasis added).  According to the OCC, whether USF support for Union is necessary, and therefore in the public interest, it is important in light of the Interim Cap Order’s finding that state commissions have the ability to direct competitive ETC support according to need.
  The OCC submits that Union has presented no evidence that USF support is necessary in order to build out its Colorado wireless network.  Indeed, it observes that Union be able to build an extensive wireless network in Colorado, and has admitted that it will continue to expand that network, in the absence of USF support.  As a result, the OCC submits that it is not in the public interest to grant limited (capped) USF support in the absence of some affirmative showing of need.            

52. The third argument advanced by the OCC relates to its contention that the public interest analysis applicable to ETC designations should include an inquiry into whether an applicant will be providing a truly competitive, rather than merely a complimentary, telecommunications service.  In the OCC’s view, additional ETCs should be designated, and limited USF support provided, for the purpose of furthering the goal of universal service by fostering competition.  It contends that Union has failed to prove that its wireless service would provide additional competition and, instead, contends that such services would be redundant of and complementary to existing wireline or wireless services.  In this regard it submits that Union’s true competition within the proposed service area comes from wireless carriers, six of whom have not secured ETC status within Colorado.  It believes that qualifying Union as a recipient of USF support by designating it as an ETC would provide it a competitive advantage over these unsubsidized carriers which would, as a result, have the opposite effect of fostering completion.

53.  The OCC’s fourth argument takes issue with Union’s claim that designating it as an ETC is in the public interest because the mobility of its wireless service offerings will provide “unique advantages” not currently available from other providers.  The OCC contends that there is no such unique advantage since Union has a number of wireless competitors who provide similar services.  The OCC also contends that Union’s stated intention to use USF support to more rapidly expand its “enhanced” or “advanced” (i.e., broadband-related) services is contrary to federal law since USF funding is intended to be used only for telecommunications services.

54. The OCC next argues that Union failed to meet its burden of proof in connection with that portion of the public interest test relating to affordability which, according to the OCC, requires Union to demonstrate that it will offer a BUS plan at rates comparable to the one offered by the ILEC in the service area for which it seeks designation.  In this regard, the OCC observes that Union attempts to demonstrate that it will use USF support to provide affordable basic local exchange service by improperly comparing the cost of its fixed wireless option (approximately $50 per month) to wireless plans offered in Colorado’s urban areas as opposed to the BUS plan rates offered by wireline ILECs (statewide average of $16.53 per month) in its proposed service area.

55. Finally, the OCC, like Staff, raises concerns regarding Union’s corporate structure and its refusal to form a wireless subsidiary as a condition for ETC designation.  In this regard the OCC observes that Union offers regulated, deregulated, and unregulated services within four different states by utilizing common facilities.  It believes Union’s unitary corporate structure raises serious cross subsidization or commingling concerns; i.e., the ability to improperly use USF support obtained through an ETC designation in Colorado to finance operations in another state.  The OCC believes that formation of a wireless subsidiary would obviate these concerns by facilitating the accurate tracking of USF support.  In light of the finite level of USF support granted to Colorado under the Interim Cap Order, the OCC believes that the public interest requires that the Commission ensure that such support is used for the intended purpose in Colorado.  It fears that the Commission will be unable to do that unless Union forms a separate wireless subsidiary.

C. Staff
56. Like the OCC, Staff does not take direct issue with Union’s contention that it has met the ETC eligibility criteria set forth in 47 C.F.R. § 54.201(d).  However, it submits that it would not be in the public interest to grant Union’s application unless three conditions are met; namely: (1) that Union create a subsidiary or other separate entity that provides wireless service for the purpose of seeking ETC designation; (2) that Union offer and advertise a month-to-month BUS plan with unlimited calling at rates comparable to the underlying wireline carriers in the study areas where it receives ETC designation (Comparable BUS Plan); and (3) that Union use all USF support resulting from ETC designation only in the designated Colorado study areas.  If Union fulfills these conditions, Staff recommends that it be designated an ETC in study areas that do not presently have one or more competitive ETCs;
 that it not be designated an ETC in study areas where there are presently one or more competitive ETCs;
 and that it not be designated an ETC in the study areas served by itself, Dubois, and Century/Tel of Colorado.

57. As a result of holding a certificate of public conveniences and necessity (CPCN) to provide Part II regulated services within Colorado,
 Staff contends that Union must, unless it forms a wireless subsidiary, file a Declaration of Intent to Serve pursuant to 4 CCR 723-6-2106 to the extent its proposed service territory encompasses the service territories of rural telecommunications providers.  Similarly, Staff contends that, unless Union forms a wireless subsidiary, it needs to file for a competitive CPCN for the provision of local exchange service if it were to receive ETC designation while continuing to offer a fixed wireless (Telular) option.  Staff also contends that Union would improperly achieve “double ETC designation” if it were to be designated an ETC for its wireless service within the same area it has already been granted ETC status for its wireline operations.  According to Staff, this problem could also be rectified if Union were to form a wireless subsidiary.

58. Staff’s position that Union be required to offer a Comparable BUS Plan is based on the FCC’s advisement that state commissions “consider whether an ETC offers a local usage plan comparable to those offered by the ILEC in examining whether the ETC applicant provides adequate local usage to receive designation as an ETC.”
  Staff submits that the BUS plans offered by Union are not comparable to those offered by the underlying local exchange carriers (LECs) in its proposed service territory since the cost of such plans are materially higher or are subject to conditions (minimum length of contract or payment on a “prepaid” basis) not imposed by the underlying LECs.  Staff also recommends that Union be required to advertise the availability of the Comparable BUS Plan in media of general circulation and on its website.

59. Like the OCC, Staff also contends that the Interim Cap Order changed the framework for ETC designation applications by capping the disbursement of USF support.  Accordingly, it encourages the Commission to take the Interim Cap Order into consideration in determining whether designating Union as an ETC is in the public interest.  This forms the basis for Staff’s recommendation that the Commission deny Union’s application in study areas where there are presently one or more competitive ETCs and to grant the application in the exchanges where Union will be the only competitive ETC provider.  In Staff’s opinion this recommendation is warranted on the basis of the following factors: (1) the possible harm Union’s ETC designation might cause to other competitive ETCs serving the same area; (2) the fact that consumers are now paying approximately $10 million annually within Colorado to allow multiple competitive ETCs to provide service in the same areas; and (3) the fact that, through the ETC designation process, the Commission has the flexibility to direct competitive ETC support to areas within the state most in need of such support.

60. Staff recommends that the Commission deny the Union application in the study areas served by it and Dubois on the basis of its understanding that applicable regulations require Union to file a petition with the FCC and the Commission to redefine each of these study areas below the wire center level.

61. In support of its argument that Union should be denied ETC designation in the Century/Tel of Colorado study area, Staff contends that Union is required to serve the entire study area since it has not been disaggregated.  This study area consists of four separate wire centers one of which, Marvel, is located in counties (LaPlata and Montezuma) that are not included within the geographic scope of Union’s ETC designation request.  Since Union would not secure ETC status for this portion of the Century/Tel of Colorado study area if its application were granted, Staff contends that it should be denied such status in the entirety of that study area.         

V. DISCUSSION AND CONCLUSIONS
62. The evidence of record establishes that Union has satisfied the basic criteria set forth in Rule 2187 for designation as an ETC; namely, that it is a common carrier; that it will offer the supported services within the area of Colorado for which it seeks such a designation; that it will offer such services using either its own facilities or a combination of its own facilities and the resale of other carriers’ services; that it will advertise the availability of the supported services using media of general distribution; and that it will make available Lifeline service to qualifying low-income customers.   

63. The evidence of record also establishes that, subject to the condition described below, designation of Union as an ETC in most of the areas it requests is in the public interest.  Such a designation will promote the goals of universal service by providing a variety of benefits to consumers.  These benefits include increasing consumer choice for a broader range of services such as: providing high-quality service offerings; increased mobility; product and service innovation; promoting efficiency; creating incentives to ensure that quality services are available at just, reasonable, and affordable rates; improving service quality; ensuring access to services comparable to those provided in urban areas; and providing alternatives to wireline service.  In addition, making Union eligible for USF support will enable it to construct additional telecommunications facilities or accelerate planned construction within the subject service area.  On balance, the advantages of designating Union as an ETC outweigh any disadvantages of doing so.     

64. The public interest finding outlined above is based on criteria enunciated by the Commission in its prior ETC designation decisions.
  In general, these criteria emphasize the primacy of federal and state statutes and related regulations that establish a policy of promoting competition in telecommunications markets.  The Commission has consistently found that the designation of additional ETCs is consistent with and furthers that policy.  Indeed, although the Commission has, in some cases, imposed conditions on ETC applicants, the ALJ has been unable to locate an instance where it has fully denied a request for ETC designation.

65. The ALJ recognizes the opportunity afforded by the Interim Cap Order to, as advocated by Staff and the OCC, adopt modifications to the Commission’s previously articulated public interest analysis so as to potentially restrict the number of competitive ETCs in certain areas.
  Notwithstanding the inherently fluid nature of the public interest concept, the Commission may ultimately decide to adopt such a policy, either through a clearly articulated pronouncement in one of its decisions or through a rulemaking proceeding outlining the criteria for such a policy.  However, the ALJ declines to do so in this case for the following reasons.

First, the ALJ questions the wisdom of implementing policy changes on the basis of an FCC order adopting an “interim” cap on USF support.  Although it has been in effect for over two years, the Interim Cap Order was intended as a short-term remedy to the growth in USF support disbursements.  The FCC made this clear by stating that “[W]e do not today make a final determination regarding the level of support to competitive ETCs that is sufficient, but not excessive, for achieving the Act’s universal service goals because we expect to take further 

66. action to enact fundamental reform.”  See, Interim Cap Order at ¶ 9.  Therefore, it is apparent that the principles articulated by the Interim Cap Order are not permanent and may be subject to imminent change.  Adoption of a public interest test based on such “interim” principles would create the potential for contradictory and conflicting ETC designation decisions in the future.  The ALJ believes the better course of action is to await further FCC action relating to the “fundamental” universal service reform promised by the Interim Cap Order before adopting modifications to existing Commission policy.

67. Second, the policy outlined by the Interim Cap Order is based on the underlying premise that “targeting” capped USF support is advisable in order to prevent the reduction of such support that would otherwise be received by other competitive ETCs.  The OCC and Staff argue that such a reduction should be avoided on the basis of their assumption that this would harm existing competitive ETCs.  However, the ALJ is unwilling to engage in such an assumption and believes that application of the “targeting” principles enunciated by the Interim Cap Order is only warranted when credible evidence establishes that designating an ETC will result in actual harm to other competitive ETCs.  In this case no such evidence was produced.  Therefore, the assumption engaged in by Staff and the OCC is entirely speculative.

68. In this regard, it is noted that no competitive ETC within the proposed Union service area intervened in this matter for the purpose of submitting evidence establishing whether Union’s designation would result in a reduction of its USF support, the extent of that reduction, or how such a reduction would harm its operations.  Therefore, there is no credible evidence in the record establishing that any existing competitive ETC would actually be harmed as a result of granting Union’s designation request.
  The ALJ believes that it would be unwise to adopt the policy outlined by the Interim Cap Order or, as recommended by Staff, to target Union’s USF support by designating it as an ETC only in those areas not currently served by one or more competitive ETCs, in the absence of such evidence.  

69. Notwithstanding the foregoing, the ALJ will adopt Staff’s recommendation that designating Union as an ETC be conditioned on it offering and advertising (in media of general circulation and on its website) a month-to-month wireless BUS plan with unlimited calling at rates comparable to those assessed by the ILECs in each telephone exchange for which it receives ETC designation.  This requirement is consistent with the policy followed by the Commission in a number of prior decisions requiring that ETC designees provide affordable local usage plans as a condition to receiving ETC designation.  See, for example, Decision Nos. C01-0476, R03-1464 and C04-0545.  The ALJ is not persuaded that the BUS plans currently offered by Union meet this requirement.

70.   The ALJ rejects Staff’s recommendation that any designation of Union as an ETC be conditioned on requiring that all USF support it receives be used only in the designated Colorado study areas.  Such a condition is not required under current designation criteria.  As indicated above, 4 CCR 723-2-2187(f)(H) will require Union, after being designated an ETC and prior to receiving USF support, to file an annual report with the Commission showing, among other things, the actual dollar amounts expended by it in the provision, maintenance, upgrading, plant additions, and associated infrastructure costs for local exchange service within the service areas in Colorado where it has been designated an ETC.  This requirement should ensure that USF support received by Union is properly used in the designated Colorado study areas. 

71. The ALJ also rejects the recommendation that Union be required to form a wireless subsidiary as a condition to receiving ETC designation.  Neither Staff nor the OCC have provided a legal basis for such a condition and the ALJ is unaware of any such requirement.  The ALJ is not persuaded that this is necessary to address the cross subsidization or commingling concerns expressed by Staff and the OCC.  The Commission has authority to audit Union’s books and records if it has reason to suspect that it is engaged in impermissible cross subsidization or commingling activities.

72. The ALJ also rejects Staff’s recommendation that Union file a declaration of intent to serve in the service territories of incumbent rural telecommunications providers pursuant to 4 CCR 723-2-2106.  The ALJ agrees with Union’s position that this requirement is not applicable since it merely seeks ETC status and is not requesting authority to provide regulated telecommunications services.

73. The ALJ is also not persuaded that Union’s request for ETC designation in the study areas served by it and Dubois should be denied pending a request to redefine each such study area below the wire center level.  In this regard, the ALJ finds that such a designation will only allow Union to receive USF funding for customers it serves in Colorado notwithstanding the fact that it has already received an ETC designation for this study area from the State of Wyoming.

74. The request by Union for ETC designation in the Century/Tel of Colorado study areas will be denied since, under applicable law, Union must serve the entirety of the study area, a portion of which was not included in the geographic scope of its ETC designation request.          

VI. ORDER
A. The Commission Orders That:

1. The captioned application of Union Telephone Company, doing business as Union Wireless, for designation as an eligible telecommunications carrier is granted, in part, subject to the condition set forth in ordering paragraph 3 below.

2. Union Telephone Company, doing business as Union Wireless, is granted status as an eligible telecommunications carrier in the Colorado telephone exchanges listed in Appendix I attached hereto which, by this reference, is incorporated herein.

3. The grant of eligible telecommunications carrier status to Union Telephone Company, doing business as Union Wireless, is conditioned upon it offering and advertising (in media of general circulation and on its website) a month-to-month wireless basic universal service plan with unlimited calling at rates comparable to those assessed by the incumbent local exchange carriers in each Colorado telephone exchange listed in Appendix I.

4. Union Telephone Company, doing business as Union Wireless, shall, within 30 days of the effective date of this Order, file with the Commission, evidence of its compliance with the condition described in ordering paragraph 3 above.  Such filing shall include a verified affidavit signed by an officer of Union Telephone Company, doing business as Union Wireless, attesting to its compliance with this condition. 

5. The Commission shall retain jurisdiction of this proceeding for the purpose of taking such action and entering such orders as may be necessary to effectuate this Order.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� The following portions of the Answer Testimony and Exhibits submitted on behalf of the OCC by Mr. Skluzak (Exhibit 5) were stricken: page 11, lines 14-18; page 12, lines 1-2; page 18, lines 11-19; page 19, lines 1-6; page 20, lines 3-10; footnote 22 on page 11; footnote 23 on page 12; footnote 29 on page 18; footnote 30 on page 19; footnote 32 on page 20; and Exhibit CWS-1 and Exhibit CWS-3.


� The deadline for filing Post-Hearing Statements of Position established by Decision No. R10-0570-I was extended from July 28, 2010, to August 12, 2010, at Union’s request.  See, Decision No. R10-0783-I.


� Union’s present facilities are primarily located in Moffat, Routt, Jackson, Grand, Clear Creek, Rio Blanco, and Garfield counties.  It intends to expand its facilities to the extent of its FCC licensing authority.     


� These ILECs include rural telecommunications carriers CenturyTel of Eagle; CenturyTel of Colorado; Columbine Telephone Company; Delta County Telecommunications, Inc.; Dubois Telephone Exchange, Inc.; Pine Drive Telephone Company; Nucla-Naturita Telephone Company; South Park Telephone Company; and non-rural telecommunications carrier Qwest Corporation.  


� An application filed in 2008 by NNTC Wireless Company, LLC for ETC designation is still pending.  It should also be noted that the Commission recently granted the request of Western Wireless to relinquish its ETC status and to withdraw pending applications for additional ETC designation.  See, Decision No. C10-1084. 


� In order to give effect to the recent relinquishment of ETC status by Western Wireless, Exhibit SAT-12 should be revised by eliminating the columns labeled WWCI Docket Nos. 00A-174T/171T ETC/EP, WWCII Docket No. 03A-061T ETC Only (Pending), and WWCIII Docket No. 04A-018T ETC Only (Pending).


� The price of Union’s local usage plans range from $29.95 to $99.95 per month and require customers to commit to one or two-year contracts.  The $99.95 rate allows for unlimited calling.  The only month-to-month plan offered by Union requires prepayment.  In 2007, the statewide average cost of residential basic local exchange service was $16.53.  See, Exhibit 13.  


	� The supported services set forth in 47 C.F.R. § 54.101(a)(l)-(9) are: (a) voice grade access to the public switched telephone network; (b) local usage; (c) dual tone multi-frequency signaling or its functional equivalent; (d) single-party service or its functional equivalent; (e) access to emergency services; (f). access to operator services; (g) access to interexchange service; (h) access to directory assistance; and (i) toll limitation for qualifying low-income consumers.  See also, 47 USC § 254(c).  


� 47 USC § 214(e)(6) directs the FCC to designate carriers as ETCs when, unlike here, those carriers are not subject to the jurisdiction of a state commission.


� However, in evaluating the public interest for ETC designations in rural and non-rural areas the Commission may conduct the analysis differently, or reach a different outcome, depending on the area served by giving more weight to certain factors in the rural context than in the non-rural context.  See, 2005 Report and Order at ¶ 43.


� See also, Virginia Cellular, LLC Petition for Designation as an Eligible Telecommunications Carrier for the Commonwealth of Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, 19 FCC Rcd 1563, 19 FCC Rcd.  Regarding consumer choice, the FCC has observed that the value of increased competition, by itself, is unlikely to satisfy the public interest test.  See, 2005 Report and Order at ¶ 44(1).  Regarding evaluating the advantages and disadvantages of particular service offerings, the FCC cites the benefits of mobility that wireless carriers provide in geographically isolated areas, the possibility that an ETC designation will allow customers to be subject to fewer toll charges, and the potential for customers to obtain services comparable to those provided in urban areas.  See, 2005 Report and Order at ¶ 44(2).


� Cream-skimming is not an issue in this proceeding since Union does not seek ETC designation below the service area level of a rural ILEC.


� The Interim Cap Order was issued in an attempt to “rein in the explosive growth in high-cost universal service support disbursements.”  It is intended to remain in place until the FCC adopts comprehensive high-cost universal service reform.  See, Interim Cap Order at ¶ 1.  


� See, Alenco Communications, Inc. v. FCC, 201 F.3d 608 (5th Cir. 2000) (FCC’s discretion to provide sufficient universal service funding includes the decision to impose cost controls to avoid excessive expenditures that will detract from universal service) and Exhibit 18, High-Cost Universal Service Support, Federal-State Joint Board on Universal Service, WC Docket No. 05-337, CC Docket No. 96-45, Order adopted November 19, 2007, at ¶ 35 (no longer in the public interest to use federal universal service support to subsidize competition and build duplicate networks in high-cost areas).


� See, 47 USC §§ 251-252 and §§ 40-15-501 C.R.S., et. seq.


� See, Decision Nos. R01-0019, C01-0476, R01-1298, R02-0205, R03-1464, R08-0523 and R08-0762.


� See, Decision Nos. R01-0019, C01-0476, R03-1464 and C04-0545.


� See, Decision No. C04-0545. 


� Id. at pages 25 and 26.


� See, Decision No. R08-0762 at ¶ 44 (Commnet Wireless) (imposition of the cap does not affect ETC eligibility requirements).  The Commnet Wireless decision became a Commission decision by operation of law.  


� This position is outlined in Union’s Statement of Position at pages 2 and 3.  It appears to be inconsistent with its later claim, at page 11 of its Statement of Position, that “The FCC and Commission Regulations make all ETC applications subject to a public interest standard as part of the overall review.”  


� See, Exhibit 12, Interim Cap Order at ¶ 14.


� Id. at ¶ 26.


� See, Exhibit 13.


� See, Exhibit 7, SAT-13.


� See, Exhibit 7, SAT-12.


� See, 40-15-201 C.R.S., et. seq. and 4 CCR 723-2-2001 (uuu).


� See, Exhibit 17 at ¶ 34.


� See, 4 CCR 723-6-2190 and 47 C.F.R. §§ 54.315 and 54.207.


� See, Decision Nos. C01-0476, R01-1298, R02-0205, R03-1464, C04-0545, C05-0355, R08-0523 and R08-0762.


� To this extent, the ALJ disagrees with the finding of another Commission ALJ that “imposition of the cap does not affect ETC eligibility requirements.”  See, Decision No. R08-0762 at ¶ 44. 


� The OCC contends that Union bears the burden of proof in connection with this issue.  However, this would impose upon it the virtually impossible burden of proving a negative proposition; i.e., that designating it as an ETC would not harm other competitive ETCs.  In addition, the Commission has previously indicated that intervenors bear the burden of proof with regard to claims that designating additional ETCs will result in harm to competitors.  See, Decision No. C01-0476 at pages 15 through 17.  The ALJ is mindful that OCC and Staff witnesses presented testimony relating to this issue.  See, Exhibit 5 at pages 21 through 26 and Exhibit 7 at pages 18 through 22.  However, the ALJ finds such testimony to be speculative and unpersuasive.  In addition, any harm visited upon other competitive ETCs as a result of granting Union’s ETC designation request should be lessened, at least in part, by the recent relinquishment of ETC status by Western Wireless and the resulting availability of capped Colorado USF support it previously claimed.
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