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I. statement

1. Rockstar Limousine Service, LLC (Petitioner) initiated the captioned proceeding on June 7, 2010, by filing a petition seeking an order of the Colorado Public Utilities Commission (Commission) authorizing a waiver of Commission Rule 6305(b) (age of vehicle).  4 Code of Colorado Regulations (CCR) 723-6.  Petitioner filed additional information to supplement its petition on June 18, 2010.

2. On July 6, 2010, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed.

3. On July 12, 2010, GISDHO Shuttle, Inc., doing business as American Spirit Shuttle (GISDHO) filed its Entry of Appearance and Notice of Intervention. 

4. On July 15, 2010, Tazco, Inc., doing business as Sunshine Taxi (Tazco or Intervenor), filed its Intervention and Entry of Appearance by Right through counsel.  The Tazco filing also included a preliminary list of witnesses and exhibits.

5. On July 22, 2010, the Commission referred this matter to the undersigned Administrative Law Judge (ALJ) for disposition.

6. Pursuant to Decision No. R10-1160-I, the undersigned ALJ convened an evidentiary hearing in this matter on November 4, 2010, at the Commission offices in Denver Colorado.  Petitioner appeared through Ms. Jessica Mullennix.
  Intervenor Tazco appeared through its counsel, Mr. Charles Williams.   Intervenor GISDHO made no appearance.  The ALJ received the testimony of two witnesses.  Petitioner presented the testimony of Ms. Mullennix and Intervenor presented the testimony of Ms. Elizabeth Williams.
  Exhibit Nos. 1, 2, and 6 were offered and admitted in evidence.  At the request of counsel for Intervenor, the ALJ took administrative notice of Exhibit Nos. 3, 4, and 5.

7. At the close of Petitioner’s evidence, Intervenor moved to dismiss the matter.  After considering the evidence presented to that point and the arguments on both sides, the motion was denied, as detailed below.  At the conclusion of the hearing, both parties made oral closing statements and the ALJ took the matter under advisement.

8. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.  

II. Findings of Fact

9. Petitioner is the holder of Commission Registration LL 01810, authorizing it to provide Luxury Limousine transportation as an exempt carrier.  Ms. Mullennix is an owner of Petitioner in partnership with Mr. Clinton Speer.

10. In late 2009, Petitioner acquired a model-year 2000 Chevrolet passenger bus, VIN 1GBJG31J2Y1255686, (the Vehicle) from a seller in West Virginia.

11. Petitioner immediately started work on refurbishing the interior of the Vehicle.  The work was performed by Mr. Speer who also owns a shop that performs custom vehicle fabrications.

12. The work performed by Petitioner on the Vehicle included removing a wheelchair access door and lift, reconstructing a portion of the exterior to conceal where the access door had been, installing new floors and imitation leather upholstery,
 installing a flat screen video monitor with a DVD player and game console, installing refrigerators, and installing new wheels and tires.  Two clear acrylic poles, lighted on the inside, were also installed connecting the interior floor to the ceiling.

13. Ms. Mullennix estimated that this work has an estimated value of $20,000.  Petitioner put the vehicle in service in January, 2010.  Ms. Mullennix described the condition of the interior of the vehicle as “immaculate” and “basically brand new.”  This evidence was not disputed.  Petitioner has performed no work of a mechanical nature on the Vehicle.

14. On April 21, 2010, the Vehicle was inspected by Ms. Monita Pacheco, a Criminal Investigator with the Commission’s Transportation Safety and Enforcement Unit. In her Vehicle Compliance Report, Investigator Pacheco documented the Vehicle’s odometer mileage at 121,192.  She categorized the Vehicle as an Executive Van and noted that it was in good condition.  Investigator Pacheco concluded that the Vehicle qualified as a luxury limousine pursuant to the Commission’s Exempt Passenger Carrier Rules.  4 CCR 723-6-6300 to 6312.

15. Petitioner intends to use the vehicle as a luxury limousine for parties who pre-arrange transportation.  Petitioner does not compete with any services offered by Intervenor.  There is no evidence that Petitioner is currently operating in violation of any Commission rules or statutes governing exempt passenger carriers.

16. In its request, Petitioner stated that it sought a waiver of Rule 6305(b) for an indefinite period of time.  During the course of the hearing, Ms. Mullennix stipulated that Petitioner seeks a waiver of five years’ duration.  Petitioner intends to use the vehicle as a luxury limousine so long as it does not show “wear and tear.”

III. Discussion and Conclusions

17. As noted above, a Commission Investigator concluded that the Vehicle meets the description of an Executive Van pursuant to Rule 6308(a)(III).  It is equipped with wrap-around couch seating in place of standard bench seats and has both a video entertainment system and beverage service amenities.  Aside from the age of the Vehicle, it qualifies as a luxury limousine under Rule 6305(a).

18. Pursuant to Rule 6305(b), except for “classic” cars and those qualified on or before June 30, 2008, a luxury limousine carrier shall not use vehicles older than ten model years as of July 1st of each year.

19. As of July 1, 2010, the subject Vehicle is older than ten model years as specified by the Rule.  Therefore, Petitioner is prevented from using the Vehicle as a Luxury Limousine in the absence of a waiver.

20. Commission Rules permit a waiver to be granted for good cause shown.  4 CCR 723-1-1003(a).  In making its determination the Commission may take into account “considerations of hardship, equity, or more effective implementation of overall policy on an individual basis” and subject any grant of waiver to such terms and conditions as it may deem appropriate.  Id.

A. Intervenor’s Motion to Dismiss

21. At the close of Petitioner’s case-in-chief, counsel for Intervenor moved to dismiss the petition on the grounds that:  a) Petitioner had not made a prima facie case establishing good cause for the request; b) an “indefinite” waiver is not permitted; and c) the granting of waivers should represent an exception.  Counsel argued that Petitioner knew at the time it performed the work on the Vehicle that it was nearly ten years old, so it took the risk of not being able to use it as a Luxury Limousine.

22. Petitioner argued that it would suffer economic hardship if it was unable to recoup its $20,000 investment in upgrades through use of the Vehicle as a Luxury Limousine.  Petitioner noted that the Vehicle meets the standards of a limousine in all other respects.  Finally, Ms. Mullennix stipulated to modify Petitioner’s request to a five-year waiver.

23. At the time of the Intervenor’s motion, nearly all of the evidence supporting the findings of fact above was in the record.
  The evidence demonstrated that Petitioner had made a substantial investment in the Vehicle, that Commission Staff had inspected it in the relatively recent past and concluded that it met the standards of a Luxury Limousine, that Petitioner was currently operating in conformity with the rules and statutes governing exempt passenger carriers, and that the inability to use the Vehicle as intended would represent a serious financial hardship to a small company.  Petitioner stipulated to shorten the duration of the request to five years and pledged to retire the Vehicle when its condition warranted.

24. The ALJ concluded that these facts constituted a prima facie showing of good cause under Rule 1003(a) and on that basis denied the motion to dismiss.

B. Consideration of Petition

25. The ALJ agrees with counsel for Intervenor that the granting of waivers should be based on careful consideration so that exceptions do not “swallow” the rules.  As the proponent of a Commission order, Petitioner has the burden in this proceeding of proving facts that support the variance from the applicable “age of vehicle” standard.  4 CCR 723-1-1500.

26. The ALJ concludes that the record establishes good cause for the requested waiver in this instance.

27. Petitioner established that it invested approximately $20,000 in refurbishing the subject Vehicle, over and above the cost of buying it.  The improvements rendered the Vehicle qualified for use as a Luxury Limousine, notwithstanding the fact that it is now ten years old.  Petitioner is a closely-held entity and demonstrated that it would suffer economic hardship if unable to use the vehicle as proposed.

28. The balance of equities does not militate against granting the waiver.  Petitioner gains no competitive advantage over Intervenor because they are not in the same business.  Petitioner is operating in conformity with the laws that regulate its service.  While it is true that Petitioner took the risk of investing in refurbishing the Vehicle knowing that the Commission’s Rules impose a ten-year age limit, the evidence did not establish that Petitioner did so for any improper purpose.

29. Moreover, the ALJ concludes that granting a waiver in this instance represents a more effective implementation of the Commission’s overall policy.  The undisputed record establishes that the modifications to the Vehicle rendered it virtually like new.  The interior appointments match the criteria set forth in the Rules for a Luxury Limousine and they have received substantially less than a year’s use.  The intent of Rule 6305(b) is to ensure that vehicles operated as Luxury Limousines offer a level of comfort and amenities that is typified by newer models.  The work performed by Petitioner satisfied this intent on a ten-year-old chassis.

30. Based on the condition of the Vehicle following the reconstruction work, the Petitioner will be granted a waiver of Rule 6305(b) for a period of three years from the date this Order becomes an Order of the Commission.  

31. The ALJ will impose conditions as part of granting the waiver.  Because this Vehicle is still ten years-old mechanically, Petitioner must demonstrate that it is being maintained in a way that will prevent mechanical or operational failure to the detriment of the traveling public.  Accordingly, the Petitioner will be required to have the Vehicle inspected by a qualified inspector pursuant to 49 Code of Federal Regulations Part 396.17, as incorporated by Commission Safety Rules, and the Vehicle shall pass such an inspection.  Petitioner shall provide a copy of the completed inspection form to the Commission’s Transportation Safety and Enforcement Unit within 20 days of the effective date of this Order.

32. Petitioner shall keep a copy of this Order granting the waiver in the Vehicle named in this petition.  Petitioner shall provide this Order immediately on request by any Commission enforcement official.

33. Notwithstanding the waiver of Commission Rule 6305(b) as it pertains to the subject Vehicle, Petitioner is responsible for ensuring that the Vehicle complies with all Commission rules governing the operation of the Vehicle as a Luxury Limousine.

34. If Petitioner does not comply with the requirement stated in Paragraph No. 31 within 20 days of the effective date of this Order, then the waiver of Rule 6305(b) shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is made prior to the 20-day deadline.

IV. ORDER

A. The Commission Orders That:

1. The oral motion to dismiss the petition made by Intervenor Tazco, Inc., is denied.

2. Petitioner Rockstar Limousine Service, LLC (Petitioner) is granted a waiver of Commission Rule 6305(b) (4 Code of Colorado Regulations 723-6) for the model-year 2000 Chevrolet passenger bus, VIN 1GBJG31J2Y1255686 (the Vehicle) for a period of three years from the date this Order becomes the Order of the Commission, if it does.

3. Within 20 days of the date this Order becomes the Order of the Commission, if it does, Petitioner shall provide to the Commission’s Transportation Safety and Enforcement Unit a true and correct copy of the inspection report completed for the Vehicle as specified in Paragraph No. 31, above.

4. Petitioner shall maintain a copy of this Order with the Vehicle at all times and present such copy to any Commission enforcement officer immediately upon request.

5. Notwithstanding the waiver of Commission Rule 6305(b) as it pertains to the subject Vehicle, Petitioner shall ensure that the Vehicle complies with all Commission rules governing the operation of the Vehicle as a Luxury Limousine.

6. If Petitioner fails to comply with the requirement stated in Ordering Paragraph No. 3 within 20 days of the effective date of this Order, then the waiver of Rule 6305(b) shall be void.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is made prior to the 20-day deadline

7. Docket No. 10V-406EC is now closed.

8. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

9. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.



a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.



b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  The original petition identified Commission Rule 6254(c) as the subject of the waiver request.  The supplemental filing corrected this reference to Rule 6305(b) as appropriate to exempt carriers.


�  Ms. Mullennix established that Petitioner is a closely-held entity and that she was entitled to appear on behalf of the entity pursuant to § 13-1-127, C.R.S.


�  President of Intervenor.


�  The interior seating is couch-type upholstery in a wrap-around “U” shape as depicted in Exhibit 1.


�  Counsel for Intervenor elicited testimony regarding seatbelt equipment in the Vehicle and the extent to which Petitioner permits consumption of small amounts of alcohol by passengers.  Counsel represented that this evidence was relevant to balancing the “equities” involved in granting a waiver request.  In light of the legal authorities proffered by Intervenor as Exhibit Nos. 3, 4, and 5, this evidence was entirely unavailing.


�  Ms. Williams later established that Petitioner does not compete with services offered by Intervenor.
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