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I. statement
1. This matter comes before the Hearing Commissioner for consideration of an oral concern expressed by the Qwest Communications International, Inc. and CenturyLink, Inc. (collectively Joint Applicants) regarding representation of Level 3 Communications, LLC (Level 3) and PAETEC Business Services (PAETEC) by Gregory R. Merz, Esq.  This Order memorializes the rulings made by the Hearing Commissioner on these matters. 

2. By way of background, Integra Telecom (Integra) filed a motion requesting pro hac vice admission of Mr. Merz on July 26, 2010.  The Hearing Commissioner granted that motion.  Decision No. R10-0860-I, mailed August 9, 2010.  

3. Integra and the Joint Applicants filed a Settlement Agreement on November 8, 2010, the first day of the evidentiary hearing in this matter.  The Settlement Agreement is dated November 6, 2010.  Level 3 and PAETEC are not parties to that Settlement Agreement.

4. At the start of the evidentiary hearing, Mr. Merz entered an appearance for Level 3 and PAETEC.  Mr. Merz stated that he represented Integra, Level 3, and PAETEC throughout this proceeding, but that as of Saturday, November 6, 2010, he no longer represented Integra. He stated that his representation of Integra ended when the Settlement Agreement between Integra and the Joint Applicants concluded. Mr. Merz further represented that he was not involved in the negotiations that lead to the Settlement Agreement or aware of the details of these negotiations.  Mr. Merz has stated that Integra waived any conflict with regard to his ongoing representation of PAETEC and Level 3.  The counsel for Integra confirmed this during the hearing.

5. The Joint Applicants and, to a lesser extent, Commission Staff, argued that Mr. Merz’s ongoing representation of Level 3 and PAETEC and, therefore, his ability to cross-examine witnesses on the Settlement Agreement between the Joint Applicants and Integra presented a conflict of interest and a possibility of unfair prejudice to other parties.  The Joint Applicants further questioned whether Mr. Merz was required to file a separate motion requesting pro hac vice admission for each client.

A. Discussion

1. Pro Hac Vice Admission

6. Colorado Rules of Civil Procedure (C.R.C.P.) 221(1) and 221.1 list the requirements that out of state attorneys must meet to appear on a particular matter in Colorado.  C.R.C.P. 221(3) states that “[a] separate petition, fee, and order granting permission are required for each action in which an attorney appears in Colorado” (emphasis added).  Mr. Merz seeks to represent Level 3 and PAETEC in the same docket, or the same “action” in which he was previously admitted pro hac vice.  The Hearing Commissioner finds that a separate motion for admission pro hac vice is not required for each client.

2. Conflict of Interest Claim

7. The Joint Applicants do not cite any legal authority supporting the proposition that Mr. Merz’s ongoing representation of Level 3 and PAETEC presents a conflict of interest.  The legal authority most applicable here is Rule 1.9(a) of the Colorado Rules of Professional Conduct.  That rule states:
A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.
8. The party requesting disqualification under this rule must provide the court with specific facts to show that disqualification is necessary and cannot rely on mere speculation or conjecture.  See, e.g., Funplex Partnership v. FDIC, 19 F. Supp. 2d 1202, 1206 (D. Colo. 1998). Specifically, the moving party must show that: (1) an attorney-client relationship existed in the past; (2) the present litigation involves a matter that is "substantially related" to the previous litigation; (3) the present client's interests are materially adverse to the former client's interests; and (4) the former client has not consented to the disputed representation after consultation.  English Feedlot, Inc. v. Norden Lab., Inc., 833 F. Supp. 1498 (D. Colo. 1993). This test is phrased in the conjunctive and therefore all four prongs must be met before disqualification is warranted.  
9. It is undisputed that an attorney-client relationship existed in the past between Integra and Mr. Merz.  It is also clear that Mr. Merz’s present representation of Level 3 and PAETEC involves “the same or a substantially related matter” as his prior representation of Integra.  The third prong of the test, or the question of whether the interests of Level 3 and PAETEC are “materially adverse” to those of Integra at this juncture of the case is less clear.  However, the Hearing Commissioner will not need to make any determination on this question.  This is because Integra consented to Mr. Merz’s present representation of Level 3 and PAETEC and thus the fourth prong of the test is not met. The Hearing Commissioner will therefore permit Mr. Merz to represent Level 3 and PAETEC in this matter.
10. Since Rule 1.9(a) requires the former client to give informed consent confirmed in writing, the Hearing Commissioner will require Integra to file an affidavit confirming it does not object to Mr. Merz’s ongoing representation of Level 3 and PAETEC.  
11. The Hearing Commissioner further finds that Mr. Merz’s ongoing representation of Level 3 and PAETEC will not prejudice the Joint Applicants and other parties in this matter.  This is because Mr. Merz was not involved in the confidential negotiations that resulted in the Settlement Agreement between the Joint Applicants and Integra or aware of the details of these negotiations.  However, the Hearing Commissioner will require Mr. Merz to file an affidavit confirming he did not participate in any confidential settlement negotiations that resulted in the Settlement Agreement between the Joint Applicants and Integra or aware of the details of these negotiations.

II. order

A. It Is Ordered That:

1. The Hearing Commissioner will permit Gregory R. Merz, Esq., to represent Level 3 Communications, LLC (Level 3) and PAETEC Business Services (PAETEC) in this matter, consistent with the discussion above.

2. Integra Telecom (Integra) is required to file an affidavit confirming it does not object to Mr. Merz’s ongoing representation of Level 3 and PAETEC and waives any conflict with regard to such representation.

3. Mr. Merz is required to file an affidavit confirming he did not participate in any confidential settlement negotiations that resulted in the Settlement Agreement between the Joint Applicants and Integra or aware of the details of these negotiations.

4. This Order is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________
                           Hearing Commissioner
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