Before the Public Utilities Commission of the State of Colorado

Decision No. R10-1217
Docket No. 10A-366CP-Extension

R10-1217Decision No. R10-1217
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-366CP-ExtensionDOCKET NO. 10A-366CP-Extension
IN THE MATTER OF THE APPLICATION OF randy J. pacheco doing business as cloud city cab company, for authority to extend operations under certificate of public convenience and necessity no. 55783.
recommended decision of
administrative law judge
keith j. kirchubel
granting motion to withdraw application; Waiving response time; and closing docket
Mailed Date:  November 8, 2010
I. statement

1. This docket arises out of the application of Randy J. Pacheco (Applicant), doing business as Cloud City Cab Company for an order of the Commission authorizing an extension of Certificate of Public Convenience and Necessity PUC No. 55783.

2. On June 28, 2010, Dee Hive Tours and Transportation, LLC (Intervenor), filed its Intervention through counsel Joseph Folz.

3. On July 22, 2010, the application was deemed complete by operation of Rule 1303(b)(III) and assigned to the undersigned Administrative Law Judge (ALJ).

4. Pursuant to Decision No. R10-1052-I, issued on September 27, 2010, this matter was set for hearing on November 9, 2010, in Leadville, Lake County, Colorado.

5. Pursuant to Decision No. R10-1181-I, issued on October 29, 2010, counsel for Intervenor was granted permission to appear at the hearing by telephone in the interest of avoiding costs of travel from Texas.

6. On November 4, 2010, Applicant filed a Motion to Withdraw Application (Motion) based primarily on the unavailability of counsel with whom Applicant represents he desired to confer in preparation for the evidentiary hearing.

7. The Motion also contains a statement to the effect that Applicant attempted to contact counsel for Intervenor by telephone to discuss Applicant’s desire to withdraw from the Docket.  Applicant represents that Intervenor’s counsel did not answer the call prompting Applicant to leave a message.
8. Twice on November 5, 2010, and again on November 8, 2010, the ALJ attempted to contact counsel for Intervenor by telephone at the number listed in Intervenor’s filings.  None of the calls was answered.

9. On each occasion, the ALJ left a voice message indicating the subject matter of the call as well as the urgency of hearing back from counsel given the pendency of the Motion and the looming hearing date.  None of the three messages was returned.

10. Because the hearing on this matter is scheduled for the following day and the Applicant’s request is straightforward, the ALJ will waive response time on the basis of administrative efficiency and rule on the Motion.

II. findings and conclusions
11. Pursuant to Commission Rule 1309(d), “[a] party may withdraw an application or petition upon notification to the Commission and all parties prior to 45 days before the first day of hearing.”  4 Code of Colorado Regulations (CCR) 723-1-1309.  Where, as here, a scheduled hearing is less than 45 days away, withdrawal may only occur upon a motion to the Commission being granted on the basis of good cause with due consideration for potential prejudice to other parties.  Id.
12. Applicant’s inability to confer with counsel in preparation for hearing furnishes good cause for the withdrawal.  It would be anomalous to require a party to proceed to hearing, where that party has the burden of proof, if the party openly acknowledges that it is not prepared to do so.  

13. At Applicant’s request, this matter was set for hearing in Leadville.  Intervenor is headquartered there too.  The ALJ and the court reporter would be required to travel to the hearing location imposing costs on the Commission.  Such costs are warranted if necessary to provide due process to the parties.  Alternatively, if the Applicant is unprepared to go forward and intends to “rest” without any showing, incurring the costs of travel to the remote hearing location represents a waste of Commission resources.

14. The fact that the Motion was filed so close to the hearing date creates a potential for bias.  However, counsel for Intervenor has clearly signaled his intention to appear at the hearing by telephone and this was approved by the ALJ.  Thus, there is no likelihood that counsel will be traveling from Texas to attend the hearing.  Both Applicant and the ALJ have made multiple attempts to contact counsel for Intervenor without success.  Nor has counsel communicated any prejudice in response to four voice mail messages.

15. The ALJ will approve the withdrawal of the application.  Withdrawal will result in closing this Docket and as such will not prejudice Intervenor.  Further the ALJ finds that approving the withdrawal will promote effective implementation of the Commission’s overall policy on an individual basis and save unnecessary costs of travel and reporter fees.  Accordingly, pursuant to 4 CCR 1003(a), the ALJ will waive the notice provision of Rule 1309(d).
16. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

III. ORDER

A. The Commission Orders That:

1. The Motion of Applicant Randy J. Pacheco, doing business as Cloud City Cab Company, to withdraw the application filed on June 3, 2010, is approved. 

2. Docket No. 10A-366CP-Extension is closed and all proceedings, including the hearing on November 9, 2010, are vacated.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

 
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  No counsel has appeared for Applicant as of the filing of the Motion or this Recommended Decision.


�  This point takes into account the fact that Commission proceedings are not subject to the doctrine of stare decisis, as confirmed in multiple rulings in this Docket.  
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