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I. statement

1. On October 4, 2010, Dee Hive Tours and Transportation, LLC (Intervenor), filed a Motion for Summary Judgment (Motion1) through counsel Joseph Folz.  Motion1 does not include any request for shortened response time.

2. As of the date of this order no documents have been filed in response to Motion1.

3. As the basis of Motion1, Intervenor asserts that the failure of Applicant Randy Pacheco, doing business as Cloud City Cab Company (Applicant) to disclose the witnesses and exhibits Applicant intends to present at hearing, as directed by Decision No. R10-0999-I, renders the application in this Docket unsupported by material evidence, in particular regarding the issue of public need.  Intervenor asserts that Applicant’s case is thereby rendered “frivolous and groundless” and seeks costs and attorney’s fees by way of remedy in addition to summary judgment.

4. On October 25, 2010, Intervenor filed and served a Motion for Telephonic Appearance (Motion2).  In Motion2, Intervenor asserts that the subject matter of this Docket is not complex, that having counsel travel to the hearing from outside Colorado would be extremely costly, and that no bias to Applicant would result from approval of the request for telephonic appearance.  Motion2 does not include a request for shortened response time. 

5. As of the date of this order no documents have been filed in response to Motion1.

6. Pursuant to Decision No. R10-0999-I, Applicant was required to disclose the witnesses and exhibits he intended to present at hearing in this matter no later than September 27, 2010.  Intervenor was required to make the same filing no later than October 11, 2010.  Both parties were advised that, except in rebuttal, no witness would be permitted to testify and no documentary exhibit would be received in evidence unless identified in a filing made in accordance with the procedural order.

7. Neither party filed its disclosures in accordance with the requirements of Decision No. R10-0999-I.  Applicant has not made any filing to date,
 and Intervenor filed its disclosures on October 15, 2010.

II. Discussion and Conclusions

8. The proponent of a Commission order bears the burden of proving that it is entitled to the relief sought.  4 Code of Colorado Regulations, (CCR) 723-1-1500.  In the context of Motion1 and Motion2, Intervenor bears the burden.  At hearing, Applicant will bear the burden of proof regarding the merits of the application.

A. Motion for Summary Judgment (Motion1)

9. A motion for summary judgment in Commission proceedings is authorized by 4 CCR 723-1-1400.  That Rule provides that such motions may be made in accordance with Rule 56 of the Colorado Rules of Civil Procedure (Rule 56).

10. Rule 56, subparagraph (c), requires that a motion for summary judgment shall be filed no later than 85 days prior to hearing.  Judgment shall be rendered if the pleadings, discovery, and supporting affidavits (if any) show that there is no genuine issue as to any material fact and the moving party is entitled to judgment as a matter of law.  Id.
11. Here, Intervenor did not submit any affidavit or discovery in support of Motion1.  Accordingly, the pleadings and the Commission orders in this Docket form the only basis for determining that no genuine issue of material fact exists regarding a public need for transportation between Lake County and Gilpin County.

12. With regard to the timing of Motion1, while it was not filed at least 85 days prior to hearing, it was filed reasonably soon after the deadline and Applicant’s disclosure of witnesses and exhibits passed unheeded.  The hearing in this matter was not scheduled until September 27, 2010, rendering it impossible for Intervenor to comply strictly with the 85-day requirement.  For these reasons, the undersigned Administrative Law Judge (ALJ) finds good cause to accept Motion1 for consideration.

13. As noted above, Applicant has not complied with the requirement to file and serve its disclosure of witnesses and exhibits it intends to present at hearing despite having been advised of the potential consequences for failing to do so.

14. The exchange of witness and exhibit information in advance of the hearing is an important procedural component of due process in that it gives all parties the opportunity to assess the strength of their respective cases and avoids revelation of “surprise” evidence at hearing.  It also promotes judicial efficiency by allowing all parties to prepare their examinations or presentations related to evidence disclosed in advance.

15. Additionally, although not in compliance with the procedural schedule, Intervenor has now filed a list of the witnesses and exhibits it may introduce at hearing.  Accordingly, the failure of Applicant to disclose its proposed evidence also raises concerns of fairness.  If only one party is required to disclose in advance its witnesses and exhibits, the other parties gain a benefit that may lead to prejudice by the lack of reciprocity.

16. A review of the Application and the materials attached thereto reveals that Mr. Pacheco has executed all documents Applicant has filed in this docket.  In multiple filings in this and prior dockets, he has identified himself as the principal owner and manager for Applicant.

17. A reasonable inference may be drawn that Applicant intends to rely on the testimony of Mr. Pacheco in support of its application.  The same is true for the documents attached to the application form.  Likewise, Intervenor should reasonably anticipate the introduction of this evidence at hearing.  The ALJ concludes that the Intervenor will not be prejudiced by the presentation of testimony of Mr. Pacheco and the presentation of the previously disclosed attachments as potential exhibits at hearing.  A complete bar on all of Petitioner’s evidence would be too harsh a sanction given these facts, especially considering that Intervenor did not comply with the procedural deadline in the filing of its own witness and exhibit disclosure.

18. However, because Applicant has not complied with the disclosure requirements in Decision No. R10-0999-I, and has provided no justification for its failure in response to Motion1, Applicant will be barred from presenting any other witnesses or documentary exhibits, except in rebuttal, at the time of hearing.

19. For the foregoing reasons, the relief requested by Intervenor in Motion1 will be denied.  Intervenor has not demonstrated through pleadings, discovery, or affidavit(s) that no genuine issue of material fact exists as to the public need for transportation between Lake and Gilpin Counties, or that Applicant will be unable to adduce any evidence on this issue at trial.  Summary judgment is therefore unwarranted.

20. With regard to the costs and attorney’s fees sought by Intervenor, counsel has cited no authority whatsoever demonstrating the legal standard for such relief.  Merely enclosing the words “groundless” and “frivolous” in quotations is not enough.  Intervenor has not quantified these alleged damages nor made any showing that the expenses incurred are reasonable.  Moreover, as Applicant will be permitted to introduce the testimony of Mr. Pacheco at hearing, the ALJ cannot say that Applicant will be unable to offer any evidence in support of the application as asserted in Motion1.  Accordingly, no monetary damages will be awarded to Intervenor.

B. Motion for Telephonic Appearance (Motion2)

21. The ALJ is sympathetic to Intervenor’s interest in avoiding costs, but must ensure that due process will not be compromised by the request for telephonic appearance by counsel.

22. Based on the ruling above on Motion1, the evidence that Applicant will be permitted to present will be relatively limited.  Mr. Pacheco will be the only witness in support of the application and there will not be voluminous documentary exhibits to consider.  Intervenor has only disclosed Ms. Cline as a witness and identified four exhibits.  These factors reduce the anticipated complexity of the hearing and militate in favor of permitting telephonic appearance by counsel.

23. The ALJ has contacted the staff at Lake County Courthouse and confirmed that the hearing room is equipped with a telephone connection and a speaker device.  The room is fairly small and the ALJ finds that the parties in attendance at the hearing will be able to hear what is said over the speaker.  For these reasons, a telephonic appearance by Intervenor’s counsel should not prejudice Applicant or hamper the ability of the ALJ to receive the evidence and/or argument of the parties.

24. The ALJ has no way of knowing how well counsel will be able to hear what is said in the hearing room, however.  Thus, if counsel chooses to appear via telephone, he accepts the limitations of the acoustics and the available technology as they exist.

25. The ALJ will grant Motion2 on the following conditions: (a) that counsel will use a land-line connection (i.e., not wireless) to contact the hearing room at the appropriate time; (b) that Intervenor and its counsel, not the Commission or Lake County, will bear all the expense of the telephone connection; and (c) that Intervenor and counsel waive any and all objections that may arise out of the quality of the connection or counsel’s ability to hear the proceedings based on the configuration of the hearing room and the speaker-phone technology present there.

III. Order

A. It Is Ordered That:

1. The Motion for Summary Judgment of Intervenor Dee Hive Tours & Transportation, LLC, is denied.

2. Applicant Cloud City Cab Company shall be permitted to introduce the testimony of Mr. Randy Pacheco and such documentary exhibits as Applicant filed with the Commission on June 3, 2010.  No other evidence, unless offered in rebuttal, will be received in support of the application.

3. The Motion for Telephonic Appearance of Intervenor Dee Hive Tours & Transportation, LLC, is granted subject to the conditions set forth in Section II, Paragraph No. 25, above.

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  On October 7, 2010, Applicant filed a Motion for Extension of Time to File Witness List citing inadvertence and neglect in failing to meet the September 27, 2010 deadline.  Applicant requested ten additional days to make its disclosure (to October 17, 2010) but then never made such filing.  Allowing response time for Applicant’s motion, it was not ripe until October 21, 2010.  Because Applicant did not file any disclosure within the extended time period sought in the motion, Applicant’s request is moot.


�  Intervenor’s disclosure was mailed on October 12, 2010, and filed by the Commission on October 15, 2010.  It did not include any explanation for being untimely or request that it be accepted “out of time.”
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