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I. STATEMENT

1. On March 10, 2010, Public Service Company of Colorado (Public Service or Company) filed an application for a Certificate of Public Convenience and Necessity (CPCN) for its SmartGridCityTM (SGC) project in Boulder, Colorado (Application). 

2. Notice of the Application filed was given on March 12, 2010.

3. By Decision No. C10-0401, the Commission referred this matter to an administrative law judge for disposition and commented on certain issues in connection with this referral. Such comments included reference to a separate investigatory docket to consider broad policy issues related to general concepts of smart grid and advanced metering technologies.

4. There are at least two pending investigatory dockets regarding smart grid issues, in addition to the application regarding the pricing pilot for SGC.  See Docket Nos. 09I-593EG, 10I-099EG, and 09A-796E.  
5. The Commission has found that the smart grid concept holds great promise and stated that it wished to encourage innovation and energy efficiency from the utilities subject to its jurisdiction.  Decision No. C10-0188 at ¶3.

6. The Commission has also expressed concern that the very characteristics that make smart grid information valuable to edge services and environmental efforts also may have serious implications for consumer privacy.  Decision No. C09-0878 at ¶5.  

7. Arapahoe Community Team (ACT), Leslie Glustrom (Glustrom), the City of Boulder (Boulder), Climax Molybdenum Company (Climax), and CF&I Steel, L.P. (CF&I) were granted intervenor status.

8. The Colorado Governor's Energy Office (GEO), Colorado Office of Consumer Counsel (OCC), and Staff of the Public Utilities Commission (Staff) timely intervened of right.

9. By Decision No. R10-0456-I, all parties were afforded an opportunity to identify issues to be addressed during the evidentiary hearing.

10. By Decision No. R10-0546-I, issues to be decided in the matter were defined and certified for immediate appeal.

11. By Decision No. C10-0729, the Commission granted, in part, and denied, in part, exceptions raised.

12. By Decision No. R10-0547-I, a procedural schedule was established and a hearing was scheduled.

13. By Decision No. R10-0608-I, the Application was amended as provided in Appendix A thereto.  Requested relief as to clarification that a CPCN is not required for certain other deployments of smart grid technologies was stricken.

14. By Decision No. R10-0759-I, Public Service waived the applicable statutory period provided for in § 40-6-109.5, C.R.S.  Based thereupon, the procedural schedule was modified and a hearing was scheduled.

15. On August 20, 2010, City of Boulder's Withdrawal of Cross-Answer Testimony and Notice of Withdrawal from Docket was filed.  Boulder wishes to amend its prefiled testimony, by withdrawing it, and states it is withdrawing from the proceeding.

16. On August 26, 2010, PSCo's Answer to Boulder's Withdrawal of Cross-Answer Testimony and Notice of Withdrawal from Docket was filed.
  Only Public Service filed a responsive pleading.  The Company does not oppose Boulder's withdrawal from this proceeding or the withdrawal of its pre-filed testimony.

17. By Decision No. R10-0950-I, the hearing was again rescheduled.

18. On August 27, 2010, the Settlement Agreement (Hearing Exhibit 10) among Public Service, Staff, and GEO (Settling Parties) was filed along with Public Service's Motion to Approve Settlement Agreement.

19. On August 27, 2010, the Motion in Limine to Strike Portions of Pre-Filed Testimony and Request to Shorten Response Time was filed by Climax.  Climax sought to strike portions of Public Service’s prefiled testimony relating directly to after-the-fact results of the project and/or to post-implementation occurrences.

20. On August 30, 2010, Public Service's Response to Motion in Limine to Strike Portions of Pre-Filed Testimony and Request to Shorten Response Time was filed.  Public Service contends Climax’s motion should be denied.

21. At the conclusion of the hearing, an opportunity was provided for the filing of closing statements of position on or before September 17, 2010.  Statements were timely filed by Public Service, Climax, OCC, and Staff.

22. On September 20, 2010, Ms. Glustrom filed the 10A-124E Glustrom Statement of Position 2010-09-17 Final.

23. On September 21, 2010, the Public Service Company of Colorado Motion to Reject Late-Filed Statement of Position was filed.  Public Service requests that the Commission require Ms. Glustrom to file a motion to explain her late-filing and affirmatively requests a statement that she did not read the Statements of Position of the other parties before preparing her Statement of Position.

24. On September 22, 2010, the Glustrom Mtn Late Filed Statement of Position 201 was filed by Ms. Glustrom.  She requests acceptance of the statement of position she filed, apologizes and explains delays incurred in the original filing, and explicitly states that she did not read the Statements of Position of the other parties before filing her own Statement of Position. 

25. No response was filed to the Glustrom Mtn Late Filed Statement of Position 201.  Good cause was shown for the unopposed request, it will be granted.

26. Public Service’s request that the Commission require Glustrom to make a filing requesting leave regarding her late-filed statement of position will be denied as moot.

27. At the scheduled time and place, the hearing was called to order.  ACT and Boulder did not appear at hearing.  Ms. Glustrom appeared pro se.  The remaining parties appeared and participated through counsel.  

28. Preliminary matters were addressed at commencement of hearing.  Response time to Boulder’s filing of August 20, 2010 had not yet expired and Ms. Glustrom indicated that she had not determined whether she would file a response.  Based thereupon, no further action was taken at the time.  Response time has now expired.  Public Service’s response remains the only one filed.  

29. Based upon a review of the requested relief, the City of Boulder's Withdrawal of Cross-Answer Testimony and Notice of Withdrawal from Docket filed August 20, 2010, will be construed as a request to withdraw from the proceeding.  

30. No party opposes Boulder’s request to withdraw from the proceeding.  Good cause shown for the unopposed request, it will be granted.

31. Turning to Climax’s pending motion in limine, the OCC argued in support of the motion at hearing.

32. Public Service argued a distinction between design elements of the project as opposed to benefits learned from the project and maintains that the subject testimony was intended to describe the project and its function.  In some aspects, to the extent more in the nature of hindsight, Public Service contends the provisions are not significant and respond to other testimony.

33. This decision memorializes the oral ruling announced at hearing.  The request to strike direct testimony is granted as the nature of the questions solicits testimony regarding successes learned from the project.  As to rebuttal testimony, the motion was denied without prejudice as it responds to pre-filed answer testimony of other parties that was not subject to the motion.  Due consideration will be given as to the weight of the rebuttal testimony by the trier of fact.

34. As a final preliminary matter at hearing, Mr. Dudley informed the Administrative Law Judge and the parties that ACT informally advised him that they would not be participating in the hearing.

35. During the course of the hearing, Mary J. Fisher, Christopher R. Haworth, Lynn L. Worrell, Scott Wilensky, and Victor R. Huston testified in person on behalf of Applicant; Matt Futch testified on behalf of GEO; Eugene Camp testified on behalf of Staff; Ms. Glustrom testified on her own behalf; and Dennis Singer testified on behalf of the OCC.  Hearing Exhibit 4C was admitted as a confidential exhibit subject to the protections afforded information filed subject to claims of confidentiality in Commission rules.  See Rule 1100(a)(III), 4 Code of Colorado Regulations (CCR) 723-1.  Hearing Exhibits 1 through 32, 34, 42 through 45, 47 through 64, 66 through 112, 114, 115, 117 through 141, 145 through 147, and 149 were offered and admitted into evidence.  Hearing Exhibits 33, 113, 116, 142 through 144, and 150 were offered but not admitted.  There are no Hearing Exhibits 35 through 41, 46, 65, and 148. 

36. In addition to witnesses testifying in person, written testimony of Ron Flax and Karen Hollweg on behalf of Ms. Glustrom was admitted into evidence.

A. CPCN Application

37. Public Service’s application requests approval of the SGC CPCN.  Public Service, GEO, and Staff entered into the Settlement Agreement, Hearing Exhibit 10, to resolve all issues that have or could have been litigated in this proceeding.  

38. The Settling Parties support the granting of a CPCN for the SGC project consistent with the scope defined in the Settlement Agreement. Staff contends that the SGC project can be determined to be in the public interest resulting in the granting of a CPCN. Additionally, Staff supports recognition of SGC as a pilot project stating it is used and useful and therefore deserves a presumption of prudence. The Company believes the record in this proceeding establishes that its decision to proceed with the SGC project was prudent at the time that it was made.  The GEO concludes that the benefits to electric customers and to the utility obtained from the Company’s decision to invest in SGC outweigh the costs.  Further, the costs associated with building the fiber optic infrastructure, the logistics of a multi-equity stakeholder arrangement, and the decision to provide a portion of customers with in-home energy devices provide valuable data and direction for all stakeholders.  According to GEO, the data and lessons learned from these decisions can weigh into considerations of future investments in the architecture and management of the smart grid.

39. Mr. Camp explained that Staff’s strategy in this proceeding was to analyze prudence in terms of ratemaking. Staff believes that the value of the test platform, used and useful concepts, the public interest, and cap on costs support approval of the Settlement Agreement.

40. The OCC notes that this is an unusual CPCN application.  Not only because the construction of the SGC project is nearly concluded, but an amount far in excess of the original cost estimate for Public Service’s share of the costs is already being included in the revenue requirement established in Docket No. 09AL-299E.  Such recovery is subject to refund pending the outcome of this CPCN application.  The OCC further states that it appreciates the efforts of Public Service to investigate the benefits associated with deploying the SGC project in Boulder and that this project was necessary to learn more about smart grid technologies and whether or not they should be deployed on a system wide basis.  The SGC project is necessary and convenient to all Public Service ratepayers and a CPCN should be granted.   However, as a condition of obtaining a CPCN, the Company should be required to institute a tracking mechanism to monitor the use of intellectual property by Xcel Energy utilities outside of Colorado.  

41. Ms. Glustrom requests that the Commission deny a CPCN for the SGC project because it does not appear that the project was prudently conceived or implemented.  Ms. Glustrom cites issues such as the Company’s lack of request for a CPCN prior to beginning of the SGC project, the Company’s February 2008 “White Paper” implication that the costs spent on SGC would not be recovered from ratepayers, personnel that directed the SGC project have left the Company, and Staff of the Commission are constrained by the 09AL-299E Settlement Agreement in which they are a signatory. 

42. Additionally, Ms. Glustrom sponsors the testimony of two Boulder residents, Karen Hollweg and Ron Flax.  These individuals each have a “smart” meter and testified regarding attempts to obtain their energy usage information using Xcel’s Online Account Management system. They explained to the Commission what their unsatisfactory experience has been. Ms. Glustrom maintains that this further demonstrates the lack of planning done in advance of implementation.  SGC was undertaken when industry knowledge of smart grid technologies was very fluid and the project was rushed. This is not a prudent way to manage a project and ratepayers should not be responsible for the resulting expenses (with the exception of $4.6 million in substation feeder control and monitoring expenses).  Ms. Glustrom is requesting that the Commission reject the Settlement Agreement and the Application.

43. Climax/CF&I assert the record shows that the Company should not be granted a CPCN for SGC pointing out that a CPCN should be granted only when it can be demonstrated that a project is required by public convenience and necessity.  Public Service cannot meet this standard because Boulder resources already provided sufficient service to customers prior to the implementation of SGC.  However, if the Commission believes that at the time of implementation in March 2008, the public convenience and necessity required the possibility to gain knowledge of smart technology, that project that is SGC does not deserve a CPCN.  It was too poorly planned, budgeted, and implemented. 

44. Climax/CF&I continue to support its position that no CPCN should be granted by stating the project changed substantially from what was originally promised as evidenced by decisions such as changing the location to only within Boulder, burying fiber lines under streets (which dramatically increased costs), and not budgeting for a control center and other facilities. Additionally, because this project was designed to gain knowledge, and not remedy some shortcoming in the Company's service, there was no need to implement the project at any particular time. Yet the Company chose to implement the project in time for the 2008 Democratic National Convention, an event completely unrelated to the provision of utility service or the goal of obtaining knowledge of smart technology.  This decision was imprudent and contributed to the poor implementation of the SGC project.
Discussion
45. In Decision No. C10-1077, the Commission announced preliminary results based upon research to date in Docket No. 10I-099EG.  With increasing confidence, the Commission concludes that weighing the current and anticipated benefits of full-scale implementation against the costs of each component offers great potential for smart grid development resulting in near-term system benefits as well as long-term public policy objectives.  Decision No. C10-1077 at ¶10.

46. The Commission anticipates evaluation of smart grid projects on a cost-benefit basis:

The Commission has a long-standing practice of using cost-benefit analysis when evaluating the merits of utility investments.  We expect that utilities will bring forward smart grid projects in the future and note that smart grid investments may be particularly well-suited to such cost-benefit analysis. 

Decision No. C10-1077 at ¶ 11.

47. The Commission also favorably referenced a publication of the Electric Power Research Institute that describes a complete framework for evaluating the costs and benefits of smart grid investments. (See Methodological Approach for Estimating the Benefits and Costs of Smart Grid Demonstration Projects (2010)). Id.
48. Supporting cost-benefit analysis, the Commission found that the benefits of smart grid investments fall into two general categories: (a) those currently known and quantifiable (such as anticipating equipment replacements prior to failure, or improving responses to outages); and (b) societal benefits that are harder to estimate and relate to public policy objectives (such as the potential to reduce system-wide carbon dioxide emissions). The Commission found that positive externalities potentially attributable to smart grid investments should be factored into the Commission decision-making even though such benefits depend upon other factors (such as the development of a robust electric vehicle market).  

49. As stated by Mr. Camp, the Commission has distinguished research and development as opposed to a private pilot project in Docket No. 09A-015E– the Cameo project.  Staff advocated a policy position; however, the policy objectives were not adopted by the Commission. The Commission having now adopted a policy, Staff intends to follow the announced policy objectives. Based thereupon, Staff contends the SGC project is more in the nature of a pilot project than a research and development project because all components of the project exist.  Integration of those components has been found to be more in the nature of a pilot deployment or integration project of known technologies. If the project purpose were to develop new components, it would be more in the nature of a research and development project.  

50. The Commission further found that the application framework for rate recovery of smart grid investments provided by the Illinois Statewide Smart Grid Collaborative may be useful (See the Illinois State Smart Grid Collaborative draft documents at www.ilgridplan.org).  Decision No. C10-1077 at ¶18. 

51. Many of these findings were announced subsequent to the preparation and filing of the within application and supporting evidence.  However, the adopted concepts provide a useful point of reference for consideration of the evidence of record herein.  Further, the findings remain subject to further investigation.  This matter must be decided based upon the evidence presented. 

52. As has been restated several times throughout this proceeding, the prudence determination in this proceeding was based upon information known or that should have known at the time the decision was made. Thus, the initial review undertaking this proceeding, one anticipates reviewing evidence created during the course of the project's development, including changes thereto.

53. During March 2008, the Company decided to proceed with development of SGC in Boulder, Colorado.  That decision was publicly announced on March 12, 2008. Hearing Exhibit 132 indicates a portion of the Company's city selection process.  In Exhibit 47, the Company’s planning for the project is demonstrated where Boulder was evaluated and compared to an alternative site.  Several other exhibits partially document the Company’s design and implementation of the Project.  See Exhibits 25 through 28, 30, 42, 43, 44, 45, 47, 63, 65 through 70, 99, 131, 132, and 134.

54. Mr. Houston set achievable goals surrounding the development of the project and utilized the coming Democratic National Convention as a threshold for timely development.

55. Mr. Wilensky acknowledged on cross-examination that it is important to review industry knowledge and its application in the consideration of available choices.  This does not imply that it is necessary to peer review every article.  Rather, he was more concerned with what had been deployed in other areas and the goal of the project.

56. Exhibit 131 describes two pages of value propositions at a point in time. That list was further developed as additional vendors and partners join the project.  The final version is Exhibit MJF-2 to Hearing Exhibit 1.
57. Although all benefits of the project could not be derived at the time of planning, the Company had sufficient insight to reasonably believe that creation of value was likely based upon available industry knowledge.

58. Public Service contends that the value of the project will come from the development and testing of value propositions in an integrated smart grid platform environment.  While some permanent infrastructure is being installed, the bulk of the project focuses on measuring changes in the way customers are served. By including a substantial test area, the Company is best able to evaluate operational and market transformation issues. 

59. Mr. Carlson was the primary architect of the SGC project. However, he left the Company in early 2009.  After leaving the Company, he joined CURRENT.

60. Mr. Wilensky sits on the finance council as well as the executive leadership group that considered SGC.  He described how the Company embarked upon a series of competitive negotiations to achieve the best value, rather than a request for proposal process.  The partners selected by Public Service are identified and described in Hearing Exhibits 29, at 5, and 73.  

61. Mr. Houston worked in program delivery upon joining the Company in March 2008. He attributed the initial decision to pursue the fiber and broadband over power line (BPL) network to Mr. Carlson and Mr. Gogol. His job was to implement their original design and to explore alternatives, as necessary.

62. Although he was not with the Company at the time, Mr. Houston testified without objection regarding Public Service efforts to review existing studies in the marketplace prior to development of the project.  He described reviews of existing distributed generation studies as they impacted the project. Illustratively, he pointed to a study indicating problems can arise when returned current flows from distributed generation exceed 20 percent.

63. Mr. Houston also described that personnel in the Utility Innovations Group reviewed literature and industry reporting for potential impact on the project. He was involved in the process. More recently, he also described efforts of the Marketing Group developing and working with in-home devices to attempt identification of equipment vendors for discussion and review. Ultimately, Public Service selected an open interface for implementation to encourage further development.

64. After discussions with many vendors, BPL technology was selected for project implementation during February or March 2008 as part of a strategic decision.  BPL was integral with the selection of CURRENT and the Company relied upon CURRENT to develop the master plan that imbedded a communication network into the existing power grid.  See Hearing Exhibits 101 and 103.

65. Since construction of the project, CURRENT has given up BPL as its preferred alternative. However, the Company continues support for the project under a multiyear support contract.

66. At the time of project planning and development, Mr. Houston explained that DSL technology was not available within the project geographic territory and with suitable equipment. The Company explored the possibilities of DSL in the development phase; however, a ruggedized product offering was not available from Qwest Corporation.  Illustratively, see Exhibit 114 addressing the developments. Once available, DSL provides an alternative from the project and an option that may well be implemented in the future.  Availability of suitable DSL equipment is an example of the direct benefits from the SGC technology. 

67. Mr. Houston is familiar with the GridWise Alliance.  The alliance represents a group of companies having common knowledge and interests. Several of the partners in the project are involved in the GridWise Alliance.  Mr. Houston recalled Company inquiries of partners seeking assurance of compliance with alliance positions.  

68. Under the SGC project, Public Service retained exclusive access to smart meters.  Although, access to data therefrom was not fully addressed.  In any event, the Company utilizes that access to capture and record data that is subsequently made available to customers through a web portal.  This design was adopted to minimize security risks.

69. Ms. Fisher described some history of cost overruns throughout the project and acknowledged that hard cap on costs proposed in the Settlement Agreement is responsive to those concerns.

70. Through project development, Public Service modified the scope of the project in response to the magnitude of costs incurred. The number of substations was originally planned to be five, but was reduced to four. The Company decreased the number of feeders that required higher costs. The number of installed smart meters was decreased. Other than verifying functionality of in-home devices, they were removed from the project over concerns as to the security of devices tested. In-home devices are now being considered as part of the pricing pilot program.

71. The Company has successfully installed the project and is currently operating that platform as designed.  Through the Settlement Agreement, the parties identify the end of the capital project. However, the implemented system will continue to be useful in serving the primary goal of providing a platform for further testing and development of various smart grid technology implementations.

72. The Company acknowledged that SGC has been considered a research and development (R&D) project as well as a pilot or demonstration project over time. Ms. Fisher acknowledged that the uniform system of accounts is not being utilized to account for the SGC project as an R&D project. Rather, capital asset accounting managers established it is a capital project.

73. It is found that the project is appropriately scoped, comprising less than 2 percent of Public Service’s customers. The adopted scope represents an appropriate balance as to the necessary size. The SGC project is adequately sized to evaluate load-balancing on feeders in substations and will provide statistically significant results for customer reaction. The project will also provide information supporting future decision-making.

74. For some time, Ms. Glustrom has believed the project to be of questionable wisdom, noting large increases in cost with a decreasing value to customers. Ms. Glustrom contends that the SGC project was too large in scope. As of 2007 and 2008, during the project development, there was no industry consensus for development.  She references Company acknowledgements that it is undertaking innovative research and development while supporting intelligence in the grid and decreasing carbon output.  See Exhibit 29.

B. Cost Recovery

75. The Settling Parties support a finding by the Commission that the $44,526,598 costs listed in Attachment 1 of the Settlement Agreement are prudent.  Public Service agrees to not seek rate recovery for amounts expended that exceed this cap to complete the work identified  and the Settling Parties will not contest in any future proceeding the Company’s recovery of amounts for the SGC project up to this cap. The Settling Parties emphasize that the cap would not apply to any capital costs that might be incurred to maintain the project on an ongoing basis.  Public Service asserts that due to the non-routine and innovative nature of this project as well as the non-traditional sources of funding, it is understandable why the project could not be completed at its original or even first revised budget. Further, this case does not present a situation where costs simply crept up due to lax oversight. The Company had good controls over the project and made the decision to go forward with awareness of the increasing costs and the realization that it could not be completed for the earlier budgeted amounts.  The GEO declares that this project benefits ratepayers directly through the technology deployment and learning process occurring within the pilot.  Further, the GEO states that it is clear that the utility has already experienced direct benefits from the monitoring capabilities in the distribution network such as: transformer overloads, voltage fluctuations, incipient transformer failure, proactive outage detection, and a major reduction of voltage/power quality issues in the Boulder system. 

76. The OCC asserts partial recovery is warranted.  It recommends a spending cap of $27.9 million (the amount included in the original filing in Docket No. 09AL-299E) be established as the maximum ratepayer contribution for this project. In the OCC’s view, this project is not necessary to provide utility service but is instead an enhancement that is expected to provide experience with “smart” technologies.   The first “official” cost estimate was provided in Docket No. 08S-520E, where the Company estimated that its cost share of the project would be $15.3 million. The estimate was later increased by 82 percent to $27.9 million in the Company’s initial filing of Docket No. 09AL-299E. During the course of the case, the Company again increased the cost estimate, this time to $42.1 million.  Now with this proceeding, the Company is indicating that the latest estimated capital cost for the SGC project is being revised upward, to $44.8 million.  The Company’s estimate of $44.8 million is based on 20/20 hindsight of actual costs instead of pre-construction estimates.  To deem this amount prudent would not be consistent with the concept of evaluating a project on whether the action (or lack of action) was reasonable at the time the action was taken.  By setting a cap on cost recovery of $27.9 million the Commission can send a clear message that future facilities projects that deal with emerging technologies will not proceed without prior approval, a well defined project scope, and budget oversight.  

77. Additionally, the OCC states if the Commission decides not to set a retroactive cap of $27.9 million, it should still limit the Company’s recovery to $27.9 million because Public Service’s March 2009 decision to go forward with the full SGC deployment was imprudent and therefore all costs incurred as a result of that decision are also imprudent.  The OCC requests that the Commission reject the Settlement Agreement because it is not a resolution of the disputed issues in this case, it is not in the public interest, and it does not adequately analyze the prudency of the expenses included in the agreement.

78. Climax/CF&I take the position that SGC is a research project to provide knowledge, not to improve service.  Therefore, it should not be funded by ratepayers.  Climax/CF&I state that the Company itself suggests that R&D projects should not be funded by ratepayers.  To illustrate its point, Climax/CF&I refer to Docket 09A-019E in which Public Service applied for deferred accounting treatment for SGC operations and maintenance costs.  In its application the Company cited Commission Decision No. C07-1081.  Climax/CF&I opine that by favorably citing this decision, the Company concedes that SGC is a research project and also concedes that matching benefits and costs is important.  The benefits of the SGC project are too intangible, too far in the future, and will be distributed across too many beneficiaries (including those outside of Colorado) to be properly attributable to any particular group of ratepayers.  As an R&D project, SGC costs should be borne by shareholders otherwise there is no incentive to monitor and control costs.

79. Climax/CF&I also states that if the Commission concludes that SGC is a demonstration project, and not a research project, then Boulder has received an illegal preference based on § 40-3-106(1) C.R.S.  Even though ratepayers statewide are funding the project, all service benefits of the investment in SGC accrue solely to Boulder.

80. Ms. Glustrom asserts that it is unclear what part, if any, of the SGC expenditures will truly be “used and useful.”  In accordance with utility regulation principles, ratepayers should not pay for investments that do not meet this standard.  Ms. Glustrom requests a refund of all but $4.6 million (for substation feeder control and monitoring) of SGC costs included in base rates.  The Settlement Agreement does not provide a substantive analysis of whether the SGC expenditures were prudent – it merely puts a cap on costs which essentially covers all expenditures that have been made to date.  Therefore, it is not a rational foundation for ratemaking and should be denied by the Commission.

Discussion

81. Staff supports approval of the Settlement Agreement.  According to Staff, aspects of the settlement are in further support, and consistent with, the settlement agreement Staff entered into in Docket No. 09AL-299E.  Mr. Camp explains that traditional used and useful concepts differ from appropriate consideration of a pilot project in the nature of SGC because the principal benefit is knowledge. There is no guaranteed savings or outcome. 

82. In Docket No. 09AL-299E, Staff supported the recovery and allowance of $42 million in capital expenses.  After AFUDC adjustments, that amount totaled approximately $44 million.  Although the Commission did not accept the settlement in its entirety, Staff remains a party to the settlement.  Thus, Staff continues to support the comprehensive amount stated in the settlement agreement herein.

83. Software, including meter reading and network elements monitoring for transformers, is currently implemented as part of the project.  Mr. Houston described the current software capability available for meter reading and recording interval data on an enterprise basis.

84. The Company paid $4.1 million dollars for the Current licensing agreement for “SGC Distribution Meter Read SW.”  Hearing Exhibits 62 and 71.  Ms. Glustrom raised concerns regarding the changed treatment of software costs paid to the Current Group.  Initially, costs were not allocated directly to SGC.  

85. Mr. Wilensky described how cost for shared services are treated as to the operating companies of Xcel Energy and how the company accounts for use of operating company assets by other operating companies. Generally, assets are directly assigned to the operating utility. For the sake of transparency, SGC project costs are tracked independently. However, by inclusion in base rates, costs will be recovered from customers equally whether they are in rate base or separately identified as SGC capital assets. Assets having potential use by other operating companies are still included in the books for the purchasing jurisdiction. If the assets are later used by other operating utilities, a chargeback lease payment is arranged.

86. After considering such functionality of the SGC software, Mr. Wilensky determined it more appropriate to allocate costs directly to the project in the name of transparency.  The decision was made by him and the criteria considered were not written down.  He consulted with others to understand the software licenses acquired.  Because much of the software was acquired to implement SGC and there was no expectation for broader deployment, he believed it most appropriate that costs be directly assigned.  See Exhibit 72.

87. In a CPCN proceeding, there is a presumption of prudence established for ratemaking purposes. If costs exceed projected levels, the Company undertakes the burden of proof in the subsequent proceeding as to the prudence thereof in order to establish recovery. The Settlement Agreement of the parties caps the capital costs to complete the project.

88. The OCC contends that establishing such a threshold provides an incentive to stay within the budgeted amount. At the time commencement of the project was announced, the Company budgeted $15 million for construction.

89. Turning to the project as a whole, Ms. Glustrom emphasizes prior representations by the Company that the project was being undertaken without cost recovery.  In October 2008, the Company made a presentation to Boulder. Ms. Glustrom contends the Company has failed to meet it costs commitments by pursuing cost recovery in this proceeding.  See e.g., Exhibit 29 at 14, and 44 at 12.  The Company intended to obtain several external sources of funding; however, as early as March 2008, the Company did not foreclose the possibility of seeking recovery.  Exhibit 43 at 2.

90. Through the Settlement Agreement, the parties agreed to a hard cap on costs for an agreed upon scope of the project remaining.  Proposed recovery is less than the anticipated capital costs that will be incurred to complete the project as defined.  The settlement provides an appropriate balance in establishing a level of prudent expenditures incurred, while providing a cap against further escalation.

C. DSMCA Adjustment

91. The Settling Parties agree that the amount of $719,098 for the purchase of home controllers for SGC was included in the cost of service in Docket No. 09AL-299E and is being recovered through base rates effective January 1, 2010. Forty percent of these same costs ($287,788) were also included as Demand Side Management costs in Docket No. 08A-366EG, and beginning July 1, 2010, are being collected through the Demand Side Management Cost Adjustment (DSMCA). The Settlement Agreement states Public Service will revise its DSMCA rider to eliminate the double recovery of $287,788 through a compliance filing to be made after the conclusion of this proceeding. The compliance filing will also define how the remaining balance of $431,310 will be removed from future DSMCA cost recovery.  The Settling Parties make this provision contingent upon a Commission decision which does not disallow any capital costs for the SGC project, other than those that may be disallowed through the application of the hard cap provided for in provision #3.  

92. Mr. Camp explained the settlement regarding the DSMCA. Through discovery, the potential for double recovery of costs was found. Faced with the alternative of reopening rates in Docket No. 09AL-299E to address the disparity, Staff supports a reasonable compromise among the parties to avoid double recovery utilizing the DSMCA. Because of the nature of the vehicle, recoverable costs can most easily and directly be adjusted in the ordinary course.

93. Ms. Glustrom stated the Settlement Agreement does not address the “return on investment” the Company is earning on the money that it is collecting both through the 09AL-299E and 08A-366EG dockets.  If that amount is not returned to ratepayers, then ratepayers will not have received a full refund of what they are owed.  Further, the language in the Settlement Agreement does not set a specific time for the Company to address the double recovery of the home controllers.  Therefore, Ms. Glustrom requests denial of the Settlement Agreement.

94. In its Statement of Position, Staff proposed the Company be required to make the compliance filing as part of its next advice letter filing which has been occurring on April 1 and October 1 of each year, but no later than the next filing date after a final decision in this docket is made by the Commission.

Discussion

95. The Settlement Agreement removes double recovery identified by Staff and represents a reasonable compromise of the parties’ litigated positions.

D. Intellectual Property and Customer Information Derived

96. The OCC believes that, as a condition for obtaining a CPCN for SGC, Public Service should be ordered to track, quantify, and report any use by other Xcel Energy companies of the intellectual property arising from the deployment of the SGC project.  A mechanism must be put in place to share benefits resulting from such use with Public Service customers.  During evidentiary hearings, Ms. Fisher confirmed that in some situations, Xcel affiliates could use intellectual property developed through SGC free of charge.  By establishing partnerships that provide potential benefits to other Xcel companies, Colorado ratepayers are effectively paying the cost, and bearing the risk, of a project that may well result in significant benefits to other Xcel companies. It is a well-tested principle of cost allocation that those who use and benefit from investments and expenses borne by the utility should expect to pay some of the costs.  

97. In its Statement of Position, the Company states it would not oppose adoption of a tracker mechanism.  Public Service’s view is that the intellectual property arrangements were an inducement for the partners to participate in the project, and if they in turn seek to monetize the value of any patents - even through sales to another Xcel Energy utility - the Company should not have a right to any proceeds. On the other hand, if the Company itself seeks to monetize any intellectual property/patents rights it may subsequently acquire that arose out of the project, whether to an affiliated or third party, that cost would be tracked. 
Discussion

98. The OCC raises concerns about potential future revenue from intellectual property gained through the SGC project. Through the case, three subsets of potential intellectual property were addressed: that owned by partners, but available for use by all Xcel Energy operating companies; that jointly owned by a partner and Public Service and/or Xcel Energy; and that owned and acquired by Public Service through the SGC project.

99. In a rebuttal testimony the Company recognizes that if it (not its partners) held intellectual property rights that others were allowed to use, it would be appropriate for the Company to obtain appropriate compensation for the use of such rights. 

100. Although Ms. Fisher maintains that it is highly unlikely that the Company would be named in any patent arising from the SGC project, the Company agreed generally to a tracking mechanism advocated by the OCC for what is described as "real intellectual property." She understands this term to mean those patents in which Public Service may have an interest and would not include compensation for the use of general knowledge.  Establishment of a tracker should not give rise to any false expectations that the Company is likely to obtain compensation for the use of intellectual property because none is expected by the Company.  In the event Public Service Company or Xcel Energy were named owners of the patent, in whole or in part, such assets could then be tracked for future allocation of benefits. 

101. Ms. Fisher generally described reservation of rights for the use of intellectual property; however, no documentary evidence is provided with regard thereto.

102. Notably, the term “SmartGridCity” in the Application is subject to a claim of trademark.  No information was shown at hearing as to the basis of such claim, or who owns and controls the use thereof.

103. Ms. Fisher’s distinguishing types of intellectual property requires further consideration.

104. The Commission has recognized that smart grid technology will increase the quantity and quality of customer information available to be collected and retained.  Decision No. C10-0175 at ¶ 4.  The Commission is currently investigating the sufficiency of existing rules as to such information in Docket No. 09I-593EG. 

105. Through the use of smart meters, Public Service now has the capability to collect information about their customers’ usage, some or all of which may have existed and been known by customers prior to installation of the smart meter.  Illustratively, customers have known when they turn on lights, when they turned the stove on, or when they turned the heater on, etc.  Public Service can now capture information from which, in whole or in concert with other information, the same may be derived.  Does the information belong to the Company?  Is it customer information effectively licensed to the utility for the provision of service?  Are customers aware as to what information Public Service is gathering regarding their use of service?  Have customers agreed to collection and use of such information?  Do they need to?  What precautions are being undertaken in the project to protect the information, interests, and privacy of customers?  

106. Rule 1104 addresses protection and disclosure of a customer’s personal information.  

107. There is no evidence in the record as to the agreements between Public Service and its partners.  The Company generally addressed contractors and/or project partners having access to customers’ personal information (e.g., usage information) at least while participating in or conducting data collection process and/or analysis. In response to questions regarding partner access and use of data obtained through the SGC project, the Company responded that subcontractors are subject to confidentiality agreements.  No specific evidence was provided as to the protections or limitations upon use imposed thereby.  The Company did not address whether and/or how agreements were affected by the scope and unique circumstances of SGC.

108. Illustratively as to the concern, Mr. Houston stated that partners are not authorized to use actual customer data without Public Service’s approval. However, when asked questions regarding a depiction of SGC data on CURRENT’s website, Mr. Houston inexplicably stated he had no idea whether the depiction was based upon real data. One must wonder how he could have no idea if it was based upon real data if CURRENT was not permitted to use actual customer data.

109. Metaview was described as a company collecting and analyzing customer data.  It is not clear what access Metaview has to Public Service systems, protections of such information gathered, and scope of use or rights.

110. In this case, Staff has not investigated whether the privacy of data that generated in the partner relationships has been handled appropriately.  Transcript Vol. 3 at 180, ll. 2-7.

111. Public Service was aware of privacy concerns early in the project as they were addressed to the Boulder City Council in October 2008.  See Exhibit 29.  The Commission opened Docket No. 09I-593EG in August 2009.  However, there is no evidence in the record as to adoptions or modifications as to the project or how the project addresses concerns raised.  Hearing Exhibit 29 at 10.

112. What precautions or protections is Public Service taking regarding the care and custody of customers’ information?  What precautions or protections are Public Service’s partners taking regarding the care and custody of customers’ information?

113. The Commission has significant concerns about access and control of data that is relied upon for the development and evaluation of the SGC value propositions.  Among several other issues, the Commission is explicitly investigating the adequacy of Commission rules to protect information accessed by a third party under Commission–approved projects.  Decision No. C10-0175.  The public utility will have information about customers that it has never had before.  The scope of potential uses for that information is extremely broad – well beyond that necessary for the provision of public utility services.  There are several other aspects as to ownership and rights of use of information from the SGC project that have not been addressed.

114. Based upon the non-exhaustive concerns and uncertainty addressed, it is crucial that Public Service maintain access to and protection of information available as a result of SGC, at least until the Commission comprehensively addresses these matters.  Thus, a condition will be imposed upon the CPCN regarding information derived from SGC.

E. Required Reporting

115. The Settlement Agreement provides for general reporting from the project. In light of the fact that the primary purpose for the project is the development of information and knowledge, customers must be assured of the broadest value to be gained thereby.  In the Settlement Agreement, Public Service agreed to report its findings regarding value propositions identified in Exhibit MJF-2 to Hearing Exhibit 1. Within 60 days of completion, the Company will file those findings in this docket.   This reporting requirement applies to the general results of the value proposition analysis that is presently ongoing.  

116. The Company, GEO, and Staff are satisfied with, and support approval of, the scope of reporting information.  When questioned as to the specific information that would be made available to Staff, Mr. Camp explained that he views development of further information to be primarily Staff's focus and the appropriate means for development would be through the use of audit powers.

117. Ms. Glustrom is asking the Commission to direct the Company to file reports addressing the following:  a) possible options for the fiber network; b) acquisition and implementation of the Home Control Devices; and c) recommendations on next steps and to open a docket to review possible options.

118. Ms. Glustrom is asking the Commission to reject the settlement language because it is very vague and unlikely to provide either the Commission or ratepayers with a detailed assessment of the SGC project.

Discussion

119. The Company has been capturing data from SGC since August of 2009.  After accumulating one year of data, evaluation of the project’s value propositions will occur.  As part of the settlement, general reporting of those results has been agreed to.  In light of the settlement reached, the balance struck by the Settling Parties is reasonable.

120. Ms. Glustrom seeks to require further proceedings as to matters beyond the scope of the project.  Such matters can be addressed in due course in other proceedings and need not be addressed here.  As to the adequacy of reporting to facilitate a detailed assessment of the project, her point is well taken.  However, the report filed herein need not end review of the project.  The balance struck by the settling parties is reasonable and need not be upset in this proceeding.

F. Conclusions

121. The Commission has a long standing policy of encouraging parties to resolve their differences through settlement.  Rule 1408, 4 CCR 723-1-1408 explicitly memorializes that policy.  

122. The Settlement Agreement is reasonable and will be approved.  Pursuit of the comprehensive test environment is in the public interest.  Public Service and its ratepayers will likely benefit from the lessons learned by the pursuit of SGC.  Public Service is granted a CPCN for SGC, subject to a condition in accordance with the discussion above.

123. As stated by Public Service, prudence in a CPCN represents a range of reasonable choices that reasonable people could make.  SGC is prudent because it was reasonably undertaken with an appropriate scope that was later modified based upon experiences in development. 

124. SGC is more in the nature of a pilot project to integrate existing components into a comprehensive test environment and will be considered accordingly.  It is through the construction of an integrated and comprehensive test environment that hypotheses can be thoroughly tested.  The Commission will consider likelihood of benefiting from lessons learned (e.g., good or bad), as opposed to only the net cost benefits to customers.  Decision No. C09-0472.

125. Public Service appropriately sized and scoped the project to measure changes in the provision of service to customers.  Proponents have adequately demonstrated the usefulness of the pilot project.  As explained by Staff, the Commission has adopted policy positions to encourage development of smart grid technology.  The usefulness of the project furthers the expressed policy goals of the Commission.

126. Public Service incurred costs higher than anticipated in pursuit of the public convenience and necessity.  However, it has been shown more likely than not that the Company had appropriate control over the project.  It was within a range of reasonableness to proceed with the project despite awareness of the increasing costs and the realization that it could not be completed for the earlier budgeted amounts.

127. Based upon the evidence presented by the Settling Parties, which represent a broad scope of interests, the granting of a CPCN is in the public interest.  

128. It is found that the $44,526,598 costs listed in Attachment 1 to the Settlement Agreement are prudent.  With approval of the Settlement Agreement, Public Service has agreed not to seek rate recovery for amounts expended exceeding this cap to complete the work identified in the Settlement Agreement.  The Settling Parties will not contest in any future proceeding the Company’s recovery of amounts for the SGC project up to this cap. 

129. While the OCC’s proposal to allow only a portion of costs is appealing for ratepayers, it has been shown that the actual costs were prudently incurred.  Disallowance based only upon the fact that actual costs exceeded anticipated levels (admittedly by a significant margin herein), would be contrary to the Commission’s belief that the smart grid concept holds great promise and encouragement of innovation and energy efficiency from the utilities subject to its jurisdiction.

130. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.

II. ORDER

A. The Commission Orders That: 

1. The Glustrom Mtn Late Filed Statement of Position 201 filed by Ms. Glustrom on September 22, 2010 is granted.  Ms. Glustrom’s late-filed statement of position is accepted.

2. The Public Service Company of Colorado Motion to Reject Late-Filed Statement of Position filed September 21, 2010, is denied as moot.

3. The City of Boulder's unopposed request to withdraw from the proceeding is granted.  The City of Boulder is no longer a party to this proceeding.

4. The Motion in Limine to Strike Portions of Pre-Filed Testimony and Request to Shorten Response Time filed by Climax Molybdenum Company on August 27, 2010, is granted as to the subject direct testimony and denied without prejudice as to subject rebuttal testimony.  

5. This Decision memorializes oral rulings announced during hearing.

6. Public Service Company of Colorado's (Public Service or Company) Motion to Approve Settlement Agreement filed August 27, 2010, is granted.  Approval of the Settlement Agreement is just, reasonable, and in the public interest.  A copy of the agreement is attached hereto as Appendix A, is incorporated by reference, and made an order of the Commission.

7. Public Service is granted a Certificate of Public Convenience and Necessity for the SmartGridCityTM (SGC) project subject to the following conditions:  

a.
Public Service shall maintain access to and protection of information about customers and/or their usage of service that is available as a result of the SGC project.  Such information shall not be used (alone or in concert with information from other sources) by Public Service, its partners, or its contractors for any purpose other than the SGC project, until such time as the Commission permits otherwise by subsequent order or rulemaking; and

b.
Public Service shall create a tracker mechanism for intellectual property/patents rights acquired that arise out of the SGC project.

8. The cap on capital costs is approved.  Public Service shall not seek rate recovery for amounts expended that exceed this cap to complete the SGC project.  Settling Parties shall not contest the Company’s recovery of amounts for the SGC project up to this cap in any future proceeding.

9. The $44,526,598 costs listed in Attachment 1 of the Settlement Agreement, Hearing Exhibit 10, are prudent.  

10. Public Service shall make a compliance filing eliminating double recovery for the purchase of home controllers in accordance with the Settlement Agreement.

11. Public Service shall report findings of the SGC in accordance with the Settlement Agreement.

12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

13. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

14. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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