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I. statement

1. The captioned application was filed with the Colorado Public Utilities Commission (Commission) by the Union Pacific Railroad Company (UPRR) on August 20, 2010.  It requests authority to construct an additional grade separation structure at Railroad Milepost 4.88 more or less on the Moffat Tunnel Subdivision crossing Clear Creek and the Clear Creek Regional Multi-Use Trail, National Inventory No. 440603L, in Adams County, State of Colorado.  

2. Notice of the application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on August 23, 2010.  The intervention period provided in the Notice expired on September 22, 2010, for all persons other than the Commission’s Staff (Staff).  The Staff’s intervention period expired on October 4, 2010.

3. On August 26, 2010, UPRR filed additional information relating to the application in response to a deficiency letter issued by Staff.

4. On September 20, 2010, LOBO, LLC (LOBO) filed a Motion to Intervene Pursuant to Rule 1401(b), 4 Code of Colorado Regulations (CCR) 723-1-1401(b) (LOBO Intervention).  LOBO objected to the application as originally filed since the temporary detour of the Clear Creek Regional Multi-use Trail (Detour) proposed by UPRR during construction of the grade separation would affect its legally protected property rights.

5. On September 22, 2010, the Regional Transportation District (RTD) filed an Entry of Appearance and Notice of Intervention as of Right (RTD Intervention).  

6. On September 30, 2010, the Commission deemed the application complete and referred this matter to the undersigned Administrative Law Judge (ALJ).

7. On October 7, 2010, UPRR filed a Motion for Leave to File Amended Application (Motion to Amend) pursuant to 4 CCR 723-1-1309(a).  The Motion to Amend seeks to amend the application by changing the route of the Detour.  

8. On October 20, 2010, LOBO filed a pleading entitled “Motion to Withdraw Intervention if the Applicant’s Amended Application is Allowed” (Motion to Withdraw).  The Motion to Withdraw requests that the LOBO Intervention be withdrawn “provided … the UPRR’s… Amended Application filed on October 7, 2010, is allowed to be filed without any changes.”

9. RTD did not file a response to the Motion to Amend.

10. Initially, the ALJ finds that the RTD Intervention and the LOBO Intervention state good cause for intervening in this matter and, as a result, will be granted.

11. Rule 1309(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1309(a), requires an applicant seeking to amend an application after expiration of the applicable intervention period to obtain leave from the Commission to do so.  It further provides that “…whenever a commencing party amends or supplements a pleading, other than through a restrictive amendment, it, or the Commission, as applicable, shall provide new notice consistent with rule 1206.”

12. Rule 1206(d) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1206(d), provides that “[T]he Commission shall re-notice any application or petition which, through amendment or otherwise, is changed in any manner that broadens the application’s or petition’s purpose or scope.”

13. The Motion to Amend is uncontested and states good cause for the proposed amendment.  Therefore, it will be granted.  Because the amended application proposes to change the route of the Detour and, as a result, could potentially affect the property interests of those not affected by the original application, it will be re-noticed as required by 4 CCR 723-1-1206(d).

14. The Motion to Withdraw will be granted.  LOBO is free to submit another request to intervene within the intervention period provided by the re-notice of the amended application if it feels the need to do so.

15. RTD will not be required to submit another intervention request in connection with the re-notice of the amended application.

II. order

A. It Is Ordered That:

1. The Motion to Intervene Pursuant to Rule 1401(b) filed by LOBO, LLC on September 20, 2010, is granted.

2. The Entry of Appearance and Notice of Intervention as of Right filed by the Regional Transportation District on September 22, 2010, is granted.

3. The Motion for Leave to File Amended Application filed by the Union Pacific Railroad on October 7, 2010, is granted.

4. The Colorado Public Utilities Commission shall issue a re-notice of the amended application as soon as practicable.

5. The Motion to Withdraw Intervention if the Applicant’s Amended Application is Allowed filed by LOBO, LLC on October 20, 2010, is granted.
6. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________
                     Administrative Law Judge
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