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I. statement

1. On June 4, 2010, Stanley Brothers Taxi Company (Transferor or Applicant) and Sirak Tewoldemedhin (Transferee) filed an Application seeking Commission approval of the transfer of Certificate of Public Convenience and Necessity (CPCN) PUC No. 55721 from Transferor to Transferee.  Along with the Application were several attachments including verifications from Transferor and Transferee as to the accurateness and veracity of the Application; an Affidavit of Eligibility; an Agreement to Purchase Assets; and Transferee Financial Information.  On June 7, 2010, the Commission issued notice of the Application.

2. On June 11, 2010, Peak to Peak Taxi, LLC (Peak to Peak) filed its Intervention and Entry of Appearance of Right in this matter.  Peak to Peak indicates it owns and operates CPCN PUC No. 55754. Which authorizes it to provide taxi service between all points within a 13-mile radius of the intersection of U.S. Highway Nos. 34 and 36 in Estes Park, Colorado, and from said points on the one hand, to all points within a 75-mile radius of the intersection of U.S. Highway Nos. 34 and 36 in Estes Park, Colorado.  

3. On July 14, 2010, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.  

4. The sole intervenor in this docket is Peak to Peak.  

5. A proposed procedural schedule filed by Stanley Brothers and agreed to by Peak to Peak was adopted as follows:

Applicant’s Supplemental Witness and Exhibit List due date
October 4, 2010

Last Day to Serve Discovery





October 11, 2010

Intervenor’s Supplemental Witness and Exhibit List due date
October 18, 2010

Last Day to File Dispositive Motions




October 25, 2010

Evidentiary Hearing






November 4-5, 2010

6. On August 31, 2010, Peak to Peak filed a Formal Complaint against Stanley Brothers seeking revocation of Stanley Brothers’ CPCN alleging that such authority has been abandoned.  The Formal Complaint was assigned Docket No. 10F-595CP.

7. The Formal Complaint proceeding was consolidated with the Application proceeding by Interim Order No. R10-1057-I, issued September 28, 2010.  The procedural schedule adopted in the Application proceeding became the procedural schedule of the Formal Complaint proceeding.

8. On October 12, 2010, Peak to Peak filed a Motion in Limine RE: Public Witnesses.  Peak to Peak argues that several public witnesses listed in Applicant’s Supplemental Exhibits and Summaries of Witness List should be excluded from testifying in this matter because Applicant represented that those witnesses would testify as to the need for the Applicant’s service.  Peak to Peak argues that the following witnesses should be excluded from offering testimony at the evidentiary hearing:  Mr. Gary Van Horn, Ms. Mary Sullender and Ms. Brenda Dixon of the YMCA of the Rockies; Mr. Nickolas Bozyck of the Stanley Hotel; and Mr. Chris Cook of the Rocky Mountain Holiday Inn.  Both hotels are located in Estes Park.

9. Peak to Peak argues that pursuant to Commission Rules 4 Code of Colorado Regulations (CCR) 723-6-6205(c)(XVI) and (e), an application to transfer an existing CPCN contains only two elements: a) whether the authority is active or dormant; and b) whether the transferee is financially and operationally fit.  Consequently, public need is not an element that must be met in order to transfer a CPCN.  

10. Peak to Peak refers to Applicant’s Supplemental Exhibits and Summaries of Witness List filed on October 4, 2010 and the filing of October 5, 2010, which state that the witnesses listed in Paragraph No. 8 above are offered for their testimony regarding the need for Applicant’s service.  

11. Since the CPCN at issue is not currently being operated, it is Peak to Peak’s contention that the above listed witnesses cannot testify as it appears they are being called to testify regarding the support of an award of authority to Transferee, independent of the transfer of the CPCN.  Peak to Peak takes the position that allowing testimony from the proposed public witnesses will put it in the illogical position of defending an application for new and original authority within the context of an application to transfer an existing authority.  

12. Applicant filed a response on October 20, 2010, arguing that the Commission has in the past allowed testimony of public witnesses to show that the service of an Intervenor in a transfer case is not, in whole or in part, providing adequate service.  Applicant goes on to argue that while an Applicant in a transfer case is not required to show inadequacy of service by the Intervenor, it may nonetheless do so.  By the same token, an Intervenor may present public witness testimony or other evidence concerning its service if it so chooses.

II. findings

13. Commission Rule 4 CCR 723-6-6205 governs transfer applications.  Under subsection (e) of that Rule, the burden of proof of an applicant seeking to permanently transfer authority requires showing that: (I) the transferor has not abandoned the authority and has not allowed the authority to become dormant; (II) the transferor has been and is engaged in bona fide operations under its authority, or the extent to which bona fide operations have been excused because of a Commission-approved suspension; (III) the transfer is not contrary to the public interest; (IV) the transfer will not result in the common control or ownership of duplicating or overlapping authorities; and (V) except in transfers involving foreclosures of encumbrances, executions in satisfaction of a judgment or claim, or transfers pursuant to a court order, that the transferee will engage in bona fide regulated intrastate carrier operations and is fit to do so.

14. Need for Applicant’s service is not an element that must be proved in order to transfer an authority.  To the extent that the additional public witnesses listed in the Supplemental Exhibits and Summaries of Witness List of Applicant filed on October 4 and 5, 2010 will offer testimony regarding the need for Applicant’s service, those witnesses will not be allowed to testify.  However, to the extent those public witnesses will testify to one of the elements of Rule 4 CCR 723-6-6205(e), the Applicant’s public witnesses will be allowed to testify.  Upon review of Rule 6205(e), it appears the only relevant element the Applicant’s public witnesses may offer testimony on is element (e)(III), that the transfer is not contrary to the public interest.  

15. Therefore, public witnesses Mr. Gary Van Horn, Ms. Mary Sullender and Ms. Brenda Dixon of the YMCA of the Rockies; Mr. Nickolas Bozyck of the Stanley Hotel; and Mr. Chris Cook of the Rocky Mountain Holiday Inn may only offer testimony that the transfer at issue is not contrary to the public interest.  

III. ORDER

A. It Is Ordered That:

1. The Motion to Consolidate Proceedings filed by Peak to Peak Taxi, LLC is granted in part consistent with the discussion above.

2. Applicant Stanley Brothers Taxi Company’s public witnesses Mr. Gary Van Horn, Ms. Mary Sullender, and Ms. Brenda Dixon of the YMCA of the Rockies; Mr. Nickolas Bozyck of the Stanley Hotel; and Mr. Chris Cook of the Rocky Mountain Holiday Inn may only offer testimony that the transfer at issue is not contrary to the public interest.

3. Applicant’s public witnesses listed above in Ordering Paragraph No. 2 may not testify to public need.

4. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge










6

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












