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I. STATEMENT
1. This matter comes before the Hearing Commissioner for consideration of the Motion to Compel Discovery (Motion) filed by Integra Telecom (Integra) on October 13, 2010.  CenturyLink, Inc. (CenturyLink) filed a response to the Motion on October 20, 2010.
  Being fully advised in the matter and consistent with the discussion below, the Hearing Commissioner denies the Motion.

2. In its Motion, Integra generally contends that CenturyLink’s responses to Request Nos. 1 through 9 of Integra’s Second Set of Information Requests are insufficient.  Integra served its Second Set of Information Requests to CenturyLink on September 14, 2010.  In general, these information requests seek that CenturyLink: (a) identify each vendor with which it has had any communications on systems and/or integration plans related to processing or potential processing of orders and related documents; (b) identify each vendor with which it has had communications regarding systems and/or integration plans including systems/integration efforts and all related documents; (c) identify communications with any vendors or gateway provider that represents competitive local exchange carriers (CLECs) that may request e-bonding for processing of orders regarding post-transaction systems consolidation or planning and specifics related to those communications; and (d) identify any communications between the Joint Applicants and vendors or gateway providers related to e-bonding (application-to-application interface) and related documentation.  In particular, Integra 2-6 and 2-7 ask whether any vendor or gateway provider that represents CLECs indicated they have CLEC customers who want e-bonding relating to the processing or potential processing of local service requests (LSRs) or access service requests (ASRs) and, if so, the identity of vendors or gateway providers, date of each communication, representatives of the Joint Applicants that participated in each communication, and all related documentation.
3. Integra claims that CenturyLink did not produce any documents, did not identify any vendors or gateway providers, did not provide any dates of such communications and did not identify any employees in response to the above information requests.  Instead, on September 24, 2010, CenturyLink responded that it has received informal inquiries from vendors and gateway providers, but no formal requests related to e-bonding for LSRs or ASRs.  Following a letter sent by Integra on September 27, 2010, CenturyLink has supplemented its responses on September 30, 2010 and October 4, 2010, stating that, because of the informal nature of these inquiries, no notes were taken and no other documents exist.  In its Motion, Integra claims that CenturyLink failed to produce sufficient details in its supplemental responses. Integra further argues that the statement that no notes were taken and no other documents exist is not consistent with the facts.  In support of this claim, Integra points to an email between a representative of DSET, a gateway provider to CLECs for electronic interfaces, and an employee of CenturyLink.  Integra states that the representative of DSET discusses the subject matter of Integra 2-6 and 2-7 in that email and refers to previous communications between CenturyLink and DSET.  The DSET representative blind-copied that email to an employee of Integra.  

4. In response to the Motion, CenturyLink argues that the letter sent on September 27, 2010 by Integra alleged deficiencies only as to responses to Integra 2-1, 2-2, 2-3, 2-6, and 2-7, not Integra 2-4, 2-5, 2-8, or 2-9.  CenturyLink contends Integra failed to confer in good faith to resolve the alleged discovery dispute with respect to Integra 2-4, 2-5, 2-8, or 2-9 pursuant to Rule 1405(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  CenturyLink also contends Integra failed to confer in good faith with respect to supplemental and second supplemental responses to Integra 2-1 through 2-9 that CenturyLink served on September 30, 2010 and October 4, 2010 respectively.
5. CenturyLink states the focus of the Motion is original and supplemental responses to Integra 2-6 and 2-7.  CenturyLink argues these information requests are overly broad, unduly burdensome, vague, and ambiguous. CenturyLink also argues that its responses and supplemental responses to Integra 2-6 and 2-7 fully and completely answer these information requests and that it cannot produce notes or documentation that does not exist.  CenturyLink states that, after it has learned about Integra’s claim regarding the email from the DSET representative, its employees have thoroughly searched their records and attempted to retrieve deleted emails, but have been unable to find that email.  CenturyLink attaches affidavits from two employees, the director of wholesale operations and the manager of client support, wholesale operations (the recipient of the alleged DSET email), in support of its response to the Motion.

6. On October 22, 2010, CenturyLink filed a supplemental appendix to its response to the Motion, attaching its third supplemental responses to Integra’s second set of information requests.

7. The Rules of Practice and Procedure permit any party to initiate discovery upon any other party to discover any matter, not privileged, that is relevant to the claim or defense of a party.  Relevant information need not be admissible at the hearing if the discovery is reasonably calculated to lead to the discovery of admissible evidence.  Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1 and Rule 26(b)(1) of the Colorado Rules of Civil Procedure.  Prior to filing a motion to compel discover, Rule 1405(b) requires the movant to make a good faith effort to resolve the discovery dispute.
8. The Hearing Commissioner reviewed the letter sent by Integra on September 27, 2010 to Century Link and finds Integra did not confer with CenturyLink regarding the original responses to Integra 2-4, 2-5, 2-8, or 2-9.  Further, Integra does not produce any information to indicate whether it conferred with CenturyLink as to any supplemental or second supplemental responses.  The Hearing Commissioner also reviewed the affidavits signed by two CenturyLink employees.  These affidavits indicate that appropriate CenturyLink employees have thoroughly searched their records and recollections in preparing responses to Integra 2-1 through 2-9.  The Hearing Commissioner finds these affidavits to be persuasive and agrees with CenturyLink that it cannot produce documents it does not have.  The Hearing Commissioner reminds CenturyLink of its continuing duty to supplement responses.  However, it appears that there is nothing for the Hearing Commissioner to compel to produce at this time.
II. order

A. It Is Ordered That:
1. The Motion to Compel Discovery filed by Integra Telecom on October 13, 2010 is denied, consistent with the discussion above.
2. This Order is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________
                            Hearing Commissioner









� By Decision No. R10-1114-I, mailed on October 14, 2010, the Hearing Commissioner shortened response time to the Motion to October 20, 2010 at 12:00 p.m.
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