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I. statement

1. On October 28, 2010, Mr. Richard B. Zevalking (Complainant) filed a Formal Complaint against Public Service Company of Colorado (Public Service or Respondent).  Generally, the Complaint makes certain allegations concerning Public Service’s billing practices which Complainant alleges resulted in large late charges for alleged non-payment of bills for gas and electric service to Complainant’s properties.  In addition, Complainant alleges that Respondent failed to credit his account with a credit card payment he made on August 21, 2009 for $3,835.47.  
2. Additionally, Complainant alleges that a $4,000 deposit he was required to make to restore service was not appropriate and therefore that amount should be refunded to Complainant, as well as a “back charge” of $6,227 which was not confirmed and should also be refunded.
3. In sum, Complainant requests refunds for what he alleges is an incorrect deposit in the amount of $4,100 for the 1145 Sherman Street and 1474 Xenia Street properties.  A refund of late charges in the amount f $10,000 for the 1145 Sherman Street property.  A refund of $6,222 for billing charges for April, 2009.  A refund for incorrect deposits and transfers for the 1474 Xenia Street property and credit to his account for a $3,827 credit card charge made by Complainant.
4. On November 2, 2009, Commission Director Doug Dean issued an Order to Satisfy or Answer to Public Service and an Order Setting Hearing for December 22, 2010.  
5. On November 25, 2010, Public Service filed its Answer to the Complaint.  Public Service denies the allegations contained in the Complaint and represents that it has operated in compliance with Commission rules at all times.
6. While an evidentiary hearing in this matter was set for December 22, 2009, on December 9, 2009, Complainant filed an Unopposed Motion to Continue Hearing.  By Interim Decision No. R09-1394-I, the Motion was granted and the evidentiary hearing rescheduled for January 14, 2010.  

7. On the scheduled date and time, the evidentiary hearing was called to order.  Appearances were entered by Complainant and Respondent.  During the course of the hearing, testimony was received from Mr. Zevalking and Mr. Patrick Burke, an apartment manager for Mr. Zevalking, on behalf of Complainant.  Testimony was received from Ms. Rozanne Encinias on behalf of Respondent.  Hearing Exhibits 1 through 10 were identified, offered, and admitted into evidence throughout the course of the hearing.  At the conclusion of the hearing, the undersigned ALJ took the matter under advisement.
8. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS of fact
9. Mr. Zevalking is the owner of two apartment buildings that are the subject of his Complaint against Public Service.  One is located at 1145 Sherman Street and the other is located at 1474 Xenia Street.  At the time of the hearing, the Xenia Street property was under foreclosure.  
10. Mr. Zevalking represented through his testimony that he had never been late on a payment to Public Service.  Any late charges incurred were not justified according to Mr. Zevalking.  He further maintained that a back charge from Public Service of $6,227 on April 2009 was not confirmed and it is his contention that he does not owe that amount.  Mr. Zevalking also testified that while a $3,835.47 credit card payment made to Public Service appears on the company’s records, it was nonetheless never credited to his account.  In addition, a payment written on December 9, 2009 for $1,341.82 to Public Service was not recorded.
11. Exhibit No. 1, offered and admitted as part of Mr. Zevalking’s testimony consisted of five separate packets.  Packet No. 1, an Xcel Energy Itemized Revenue Statement indicates various transfers, balances and payments for the apartments located at 1460 Reed Street in Lakewood, Colorado.  Packet No. 2 is an Xcel Energy Summary Statement which is a summary of transactions also for the 1460 Reed Street Apartments from June 1, 2004 through February 29, 2008 for Account No. 3424910.  Packet No. 3 is an Xcel Energy Summary Statement which is a summary of transactions for the 1474 Xenia Street apartments from September 28, 2004 through December 18, 2009 for Account No. 3980252.  Packet No. 4 is an Xcel Energy Summary Statement which is a summary of transactions also for the 1474 Xenia Street apartments from September 2, 2004 through December 18, 2009 for Account No. 3980204.  Packet No. 5 is an Xcel Energy Summary Statement which is a summary of transactions for the 1145 Sherman Street apartments for the period January 10, 2005 through January 6, 2010 for Account No. 3886912.  Among other things, Mr. Zevalking states that Exhibit No. 1 indicates the credit card payment he made that wasn’t recorded by Public Service.
12. Exhibit No. 2 offered and admitted through Mr. Zevalking’s testimony is a copy of a series of personal checks written by Mr. Zevalking in December, 2009.  Among those checks is one to Xcel Energy in the amount of $1,341.82 for utility service to the 1145 Sherman Street apartments.  According to Mr. Zevalking, this shows another payment made to Public Service which was not properly credited to his account.
13. Exhibit No. 4 is an Xcel Energy billing statement for Mr. Zevalknig dated March 11, 2008 for Account. No. 3980252-3 for $4,944.49 and is for utility service at the 1474 Xenia Street Apartment.  Mr. Zevalking offered this exhibit which he purports to indicate that the apartment units were individually metered, but at some point, Public Service unilaterally transferred the amounts from those individual meters to Mr. Zevalking without his knowledge or consent.  As a result, Mr. Zevalking incurred approximately $900 in late charges for these transfers.
14. Exhibit No. 5 is an Xcel Energy billing statement for Mr. Zevalking  dated September 8, 2009 also for the 1474 Xenia Street apartments for $872.05.

15. Exhibit No. 6 is a series of Xcel Energy billing statements for the months June through December 2009 for the Baron Apartments located at 1145 Sherman Street for Account No. 3886912-3 for $15,684.58.  Mr. Zevalking offered these billing statements as failing to reflect the credit card payment for $3,830.62 he previously made which he maintains was not properly credited by Public Service.  Mr. Zevalking also claims the statements reflect an amount of estimated billing of approximately $6,227.  
16. Exhibit No. 7 is a series of Xcel Energy billing statements for the months August through October 2009 for the Xenia Street Apartments.  Mr. Zevalking indicated that while the August 24, 2009 statement shows a credit for the $3,830.62 credit card payment previously made, there is no indication of proper credits for any other month.  

17. Exhibit No. 8 is an Xcel Energy Summary Statement for the 1145 Sherman Street Apartments for the period November 22, 2006 through October 5, 2009, which indicates a late charge for every month even though Mr. Zevalking claims that he paid a portion of the amounts he owed each month.  Mr. Zevalking also notes that the Summary Statement shows some reversals, but not the $6,227 reversal he claims he is entitled to.

18. Exhibit No. 9 is a copy of page one of an Xcel Energy statement to Mr. Zevalking for Account No. 3980252-3 for $4,529.54 dated July 9, 2008.  Mr. Zevalking testified that this statement page shows more unauthorized transfers from individual tenants at the Xenia Street apartments to Mr. Zevalking individually without his consent.  

19. Exhibit No. 10 is a copy of page six of an Xcel Energy statement with a due date of December 9, 2009 for the 1145 Sherman Street Apartments, for Account No. 3886912-3 in the amount of $12, 586.37, which shows a transfer from customer for Account No. 3980204 for $1,375.  Mr. Zevalking claims this is another example of an unauthorized transfer to his personal account.  
20. Mr. Zevalking represents that he is always current on the amounts due from Xcel Energy every month.  However, as of April, 2009, he was being billed by estimated billing and wasn’t aware of this which caused quite a bit of confusion.  Further, Mr. Zevalking claims that approximately $23,000 in payments, late charges and transfers should be refunded to him because such charges and transfers were improper.

21. Mr. Patrick Burke, an apartment manager for Mr. Zevalking also testified.  According to Mr. Burke, Public Service posted several shut-off notices at an apartment building on Colfax Avenue sometime in November 2009 and at the 1145 Sherman Street Apartments approximately three days prior to the hearing in this proceeding.  Mr. Burke represents that when the notices were posted, many tenants refused to pay rent and several tenants moved out of the apartment buildings.  On cross-examination, Mr. Burke testified that he was not aware of the reasons for the shut-off notices.  
22. Ms. Encinias, Customer Advocate Analyst for Public Service, testified on behalf of the Company.  Ms. Encinias’ general duties are to respond to customer complaints and work with customer records to resolve disputes.  Ms. Encinias testified that she reviewed company records regarding Mr. Zevalking’s accounts and met with Mr. Zevalking to attempt to resolve the issues.  
23. In discussing Mr. Zevalking’s accounts, Ms. Encinias referred to the packets contained in Hearing Exhibit No. 1.  Ms. Encinias noted that while Packets 1 and 2 referred to charges for the meters located at apartments owned by Mr. Zevalking, Packet No. 4 refers to Mr. Zevalking’s home meter.  Ms. Encinias testified that according to the information contained in Packet Nos. 3 and 4 of Exhibit No. 1, it appeared that Mr. Zevalking owed $2,211.67 for his house meter and $1,284.87 for the utility service for the apartments at 1474 Xenia Street.  

24. Regarding Packet No. 5 of Exhibit No. 1, Ms. Encinias stated that the itemization of charges for the 1145 Sherman Street apartments indicated Mr. Zevalking owed a balance of $16,339.24.  The disconnect notices placed at the 1145 Sherman Street Apartments were due to the outstanding balance of $16,339.24, as well as another outstanding balance of $14,824.40, for service ending on January 5, 2010.  
25. Ms. Encinias also addressed the claim by Mr. Zevalking that the credit card payment of $3,830.62 he made was not credited to his account.  She noted that on August 24, 2009, the payment was indeed credited to his account, as evidenced by the August 24, 2009 entry contained in Packet No. 3 on page 1.  

26. Ms. Encinias pointed out that Packet No. 5 of Exhibit No. 1 indicates that $6,227.2 originally billed to Mr. Zevalking in April, 2009 was reversed in order to bill Mr. Zevalking at a lower demand factor from 40 to a demand factor of 30, based on Public Service estimates of usage.  This reversal resulted in lower invoices to Mr. Zevalking.  The reversal is indicated in Packet No. 5 of Exhibit No. 1 at the November 23, 2009 transaction.  

27. It was also indicated by Ms. Encinias that Packet No. 2 of Exhibit No. 1 shows that charges from Account No. 3424910 in the amount of $2,599.06 were transferred to Mr. Zevlaking after those accounts were “zeroed out.”  While Mr. Zevalking was being billed for the transferred amounts, Ms. Encinias could not say whether Mr. Zevalking agreed to be billed for these accounts.  She noted that Mr. Zevalking did not complain to Public Service about being billed for these charges.

28. On cross-examination, Mr. Encinias conceded that while $1,111.91 was reversed out of Mr. Zevalking’s account due to the lower demand factor as indicated above, she did not have an answer as to why that charge re-appeared in Mr. Zevlaking’s account later on.  Nor could she explain why several reversals occurred to Mr. Zevalking’s account, but late charges associated with those higher charges remained and were not reversed as well.  

29. Regarding the disconnect notices placed at Mr. Zevalking’s apartment buildings, Ms. Encinias stated that they were posted due to non-payment of current charges.  This despite ALJ Isley’s Order, which required Public Service to maintain service at Mr. Zevalking’s apartment buildings as long as he remained current on his payments.  However, Ms. Encinias represented that the disconnect notices were placed on the properties after it was evident that Mr. Zevalking had failed to keep the required payments current as required by ALJ Isley.  
30. Ms. Encinias enumerated the amounts owed by Mr. Zevalking as of the date of the hearing as follows:

1460 Reed St.







$0 balance

1145 Sherman St.






$16,339.24

1474 Xenia St. Apartments





$1,284.87

1474 Xenia St. House Meter





$2,211.67

III. findings and conclusions
31. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-205(7), C.R.S.  As provided in Commission Rule 4 CCR 723-1-1500, “the proponent of the order is that party commencing a proceeding.”  Here, Complainant is the proponent since he commenced the proceeding and seeks an order for relief pursuant to the Formal Complaint.  Complainant bears the burden of proof by a preponderance of the evidence.  See, § 13-25-127(1), C.R.S.; 4 CCR 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Dept. of Revenue, 717 P.2d 507 (Colo. App.1985).  While the quantum of evidence that constitutes a preponderance cannot be reduced to a simple formula, a party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.
32. Commission Rule 4 CCR 723-3-3401(c) relating to electric service provides that:

A utility that transfers to a customer a balance from the account of a person other than that customer shall have in its tariffs the utility’s benefit of service transfer policies and criteria.  The tariffs shall contain an explanation of the process by which the utility will verify, prior to billing a customer under the benefit of service tariff, that the person to be billed in fact received the benefit of service.

33. Rule 4 CCR 723-3-3401(e) provides that:

A utility may transfer a prior unpaid debt to a customer’s bill if the prior bill was in the name of the customer and the utility has informed the customer of the transferred amount and of the source of the unpaid debt (for example, and without limitation, the address of the premises to which service was provided and the period during which service was provided).

34. Public Service’s Benefit of Service Rule contained in its Colo. PUC No. 7 Electric Tariff at Sheet No. R9 and its Colo. PUC No. 6 Gas Tariff at Sheet No. R7 provides that “[e]ach person of full legal age who resides at the premises to which service is delivered shall be deemed to receive benefit of service supplied and shall be liable to the Company for payment, subject to conditions hereinafter stated, whether or not service is listed in his/her name.”
35. Public Service’s Gas and Electric Benefit of Service Tariffs further provide that:

The Company is obligated to pursue reasonable and timely efforts to effect payment by or collections from the customer of record.  In the event such efforts are unavailing, and it is necessary for the Company to effect payment by or collection from a user who is not the customer of record by transfer of an account or otherwise, the Company shall give prior written notice to said user that he/she may factually dispute the applicability of the benefit of service rule stated in this paragraph to his/her specific situation by making written complaint to the Public Utilities Commission.

36. It is clear that under Commission regulations and Public Service’s own gas and electric tariffs, in order for it to transfer an outstanding account balance to a third party, that party must have received the benefit of the electric or gas service.  Additionally, the third party to whom the outstanding account is transferred must be provided prior written notice so that the third party may dispute the applicability of the benefit of service transfer rule.  
37. Mr. Zevalking testified and entered Hearing Exhibit No. 4 for the proposition that on March 11, 2008, Public Service transferred the outstanding gas and electric utility bills of tenants in his apartment building at Xenia Street to him without his prior knowledge or consent.  As a result, not only was Mr. Zevalking billed for these services, he also incurred late charges of approximately $900 for those transfers.
38. Mr. Zevalking also entered Hearing Exhibit No. 9 which he states shows that Public Service again transferred individual tenant accounts to Mr. Zevalking’s personal account for the Xenia Street apartments on July, 9, 2008 without prior notice or his consent.  He testified that again in November, 2007, approximately $3,100 in tenant gas and electric utility charges were transferred to his account without his prior knowledge or consent.  
39. Mr. Zevalking testified that the only gas and electric utilities in his name and presumably for which he accepts and assumes full responsibility are associated with 1474 Xenia St. which is his place of residence.  With regard to the apartment buildings at 1460 Reed Street, 1474 Xenia Street and 1145 Sherman Street, Mr. Zevalking testified that the gas and electric utility service to the individual units were in the name of and the responsibility of the individual tenants occupying those apartment units.
40. Ms. Encinias confirmed that numerous tenant accounts had been transferred to Mr. Zevalking’s account after those tenant accounts had been “zeroed out.”  She went on to testify that no transfers were made to Mr. Zevalking’s account except when an individual tenant account closed and there was an outstanding balance.  While Mr. Zevalking was being billed for those individual tenant accounts, Ms. Encinias admitted she was not aware if Mr. Zevalking was provided written notice of the transfer of those tenant accounts to his account, or if he agreed to be billed for those accounts.  Ms. Encinias indicated she was not aware of any complaints by Mr. Zevalking about those transferred charges.  Ms. Encinias only concedes that a charge of $1,111.91 which was reversed but later reinstated for unknown reasons should be credited to Mr. Zevalking.  Otherwise he remains liable for the remainder of the billed amounts.
41. Despite the fact that Mr. Zevalking complains that individual tenant accounts should not have been transferred to his account for payment, the only specific accounts he notes are the 1474 Xenia Street apartment accounts.  On re-direct examination, Mr. Zevalking offers that he specifically did complain about the transfer of the 1474 Xenia Street Apartment bills to his personal account and that he did not give Public Service authority to bill him for these accounts.  Mr. Zevalking offered no testimony specifically regarding the 1145 Sherman Street Apartment accounts.
42. The record is not clear as to whether or to what extent Mr. Zevalking complained to Public Service about the transfer of the individual tenant accounts to his personal account except for the 1474 Xenia Street apartment accounts.  However, nothing was presented on the record either from Mr. Zevalking or Public Service that Mr. Zevalking either received the benefit of the gas and electric service for the accounts that were transferred to his account, or that he was given any prior written notice of the transfer of the individual tenant accounts to his account.  Nor was any evidence presented that Mr. Zevalking agreed in writing to assume any outstanding tenant gas and electric account balances if Public Service was unable to collect those balances from the tenant.  Without evidence of any of these facts, it is unclear under what authority Public Service transferred those individual tenant accounts to Mr. Zevalking.  
43. It is found that Public Service violated the provisions of its Colo. PUC No. 7 Electric Tariff Sheet No. R9 and Colo. PUC No. 6 Gas Tariff Sheet No. R7 in this matter, as well as the Commission’s Billing Information and Procedures at 4 CCR 723-3-3401(c) and (d) related to electric service, and 4 CCR 723-4-4401(c) and (d) related to gas service..  The tariffs require the transfer of unpaid balances to a person who is deemed to receive the benefit of service supplied.  That person who is deemed to receive the benefit of service supplied must be a “person of full legal age who resides at the premises to which service is delivered …”  Additionally, Public Service is required to “give prior written notice” to the transferee in order to allow the transferee to “factually dispute the applicability of the benefit of service rule … to his/her specific situation …”  

44. There is nothing in the testimony and evidence to show that the relationship between Mr. Zevalking and the transferred individual tenant accounts was anything more than a landlord/tenant relationship.  Mr. Zevalking testified that he lived in a private residence adjacent to the 1474 Xenia Street Apartment property, but his individual gas and electric service was metered on a separate house meter from the apartment building.  Consequently, Mr. Zevalking did not receive the benefit of service supplied to those individual tenants, nor did he reside at the premises to which service is delivered.  This holds true for the 1145 Sherman Street Apartments and the 1460 Reed Street Apartments as well.  
45. Further, there is nothing on the record to indicate that the transferred individual tenant accounts were a result of an agreement between Mr. Zevalking and Public Service pursuant to the above mentioned tariffs that Mr. Zevalking “requested verbally or in writing to have electric [or gas] service transferred” to Mr. Zevalking upon an apartment unit becoming vacant.  Finally, there is no evidence on the record that Mr. Zevalking had entered into an agreement with Public Service to assume liability for the non-payment of individual tenant accounts when they became uncollectable.  

46. Therefore, the ALJ finds in part for Mr. Zevalking.  It is found that to the extent the amounts billed to Mr. Zevalking and claimed to be owed by Public Service for the 1145 Sherman Street Apartments in the amount of $16,339.24 for individual tenant accounts transferred to Mr. Zevalking without prior notice or his prior approval and the amounts billed to Mr. Zevalking and claimed to be owed by Public Service for the 1474 Xenia Street Apartments in the amount of $1,284.87, Mr. Zevalking is not liable for those amounts.  However, Mr. Zevalking is liable for gas and electric utility charges incurred at his separate residence at 1474 Xenia Street in the amount of $2,211.67.
47. To the extent Mr. Zevalking has paid balances for those improperly transferred accounts, he shall be refunded by Public Service for those amounts paid as well as any late fees paid by Mr. Zevalking associated with the improperly transferred accounts.  Mr. Zevalking shall contact Public Service as soon as this Recommended Decision becomes a final Commission Decision in order to determine these amounts.  

48. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
IV. ORDER

A. The Commission Orders That:

1. The Formal Complaint of Mr. Richard B. Zevalking is granted in part and denied in part consistent with the discussion above.
2. Mr. Richard B. Zevalking is not liable to Public Service Company of Colorado for charges transferred to his personal account from individual tenants located at the 1474 Xenia Street Apartments or the 1145 Sherman Street Apartments.
3. Mr. Richard B. Zevalking remains liable for all jurisdictional charges incurred at his residence located at 1474 Xenia Street in the amount of $2,211.67 plus any amounts accrued since the date of the evidentiary hearing in this matter.
4. Public Service Company of Colorado shall refund to Mr. Richard B. Zevalking, all payments made by him to the improperly transferred individual tenant accounts.
5. Public Service Company of Colorado shall refund to Mr. Zevalking all late charges paid by him related to the improperly transferred individual tenant accounts.
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service, or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge









� Commission Rule 4 CCR 723-4-4401(c) is the comparable rule related to gas service.


� Commission Rule 4 CCR 723-4-4401(e) is the comparable rule related to gas service.
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