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I. statement

1. On May 25, 2010, Tundra Tours, LLC (Applicant) filed an application for authority to operate as a common carrier to provide call-and-demand sightseeing service between Estes Park, Colorado and Rocky Mountain National Park.
2. On June 7, 2010, the Commission issued notice of the Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call-and-demand sightseeing service between all points in Estes Park, Colorado, on the one hand, and all points in Rocky Mountain National Park, on the other hand.
3. On June 21, 2010, Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport (Estes Valley), Stanley Brothers Taxi Company (Stanley Bros.), Estes Park Express, Ltd (Estes Park Express), and Sirak Tewoldemedhin (collectively, Estes Park Intervenors) filed an Entry of Appearance and Petition for Leave to Intervene.  
4. On July 8, 2010, Boulder Wilderness Shuttle, LLC (Boulder Wilderness) filed an Entry of appearance and Notice of Intervention by Right or Alternative Petition to Intervene Permissively.
5. On July 14, 2010, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

6. By Interim Order R10-0753-I a procedural schedule was adopted as follows:
Applicant’s Witness and Exhibit List due date


September 8, 2010

Intervenors’ Witness and Exhibit List due date


September 29, 2010

Date to file Stipulation or Settlement Agreement


October 18, 2010

Evidentiary Hearing






October 25, 2010

7. At the time of the pre-hearing conference, counsel for Estes Park Intervenors indicated he had served discovery on Applicant on June 28, 2010 and had not received the required responses from Applicant.  It was ordered that Applicant serve responses to the propounded discovery by the close of business on August 23, 2010.

8. On September 14, 2010, Estes Park Intervenors filed a Motion to Strike or Dismiss Application or in the Alternative, Motion in Limine.  The Motion indicated that despite the ALJ’s requirement in Decision No. R10-0753-I, Applicant failed to respond to discovery or file any witness or exhibit list as required.  Because Estes Park Intervenors were adversely affected and materially prejudiced by Applicant’s failure to file and serve its exhibit and witness list and failure to respond to discovery, Estes Park Intervenors  request that the Application be dismissed.  In the alternative, Estes Park Intervenors request that Applicant be precluded from presenting any evidence relating to the information sought by the discovery requests and from calling witnesses other than Applicant’s representative or submitting exhibits.  Applicant did not respond to the Motion.
9. Decision No. R10-0753-I also specified that the testimony in this proceeding would be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal at hearing), a summary of testimony was to be filed in advance of the hearing.  The summary of testimony was to include at least the following information:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business telephone number; (d) a brief statement of the content of the witness’s expected testimony.

10. The Decision stated that rebuttal testimony may be presented at the hearing without the necessity of filing in advance of the hearing, a detailed summary of the rebuttal testimony.  However, with the exception of a witness offered in rebuttal, a witness would not be permitted to testify unless a summary of the testimony of that witness had been filed in advance of the hearing in accordance with the Decision.

11. Complete copies of all exhibits (except an exhibit offered in rebuttal) were also required to be filed in advance of the hearing.  With the exception of an exhibit offered in rebuttal, the Decision stated that an exhibit would not be admitted unless it had been filed in advance of the hearing in accordance with the Decision.

II. findings and conclusions

12. Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1405(e)(I) requires an applicant in a transportation proceeding to file its testimony or a detailed summary of testimony and copies of its exhibits within ten days after the conclusion of the notice period if such testimony and copies of exhibits are not filed with the Application.  
13. Rule 4 CCR 723-1-1405(e)(IV) and (V) permits parties, within certain limits, to serve interrogatories on other parties to the proceeding, as well as make data requests for documents or other tangible items.  Rule 1405(e)(VI) provides that [a]ny person adversely affected by a failure of another party to provide discovery may file a motion to compel discovery, a motion to dismiss, or a motion in limine.
14. While the initial procedural schedule under Rule 1405(e) was vacated, nonetheless, Applicant was previously on notice pursuant to Decision No. R10-0753-I that it was required to comply with the Commission’s Rules of Practice and Procedure by providing intervenors and the Commission with copies of its witness and exhibit lists pursuant to the directives in that Decision.  Applicant failed to provide such information.  Additionally, Applicant failed to respond to properly propounded discovery by Este Park Intervenors.  

15. Commission Rule 4 CCR 723-1-1500 provides that the proponent of an order, in this case the Applicant, bears the burden of going forward.  It is evident that Applicant here has failed to carry the burden of moving its Application forward.  Estes Park Intervenors are severely hampered and prejudiced by Applicant’s failure to comply with Decision No. R10-0753-I and provide its witness and exhibit list, as well as Applicant’s failure to respond to properly propounded discovery.  Limiting the evidence and testimony Applicant may present at hearing due to its failure to comply with Commission procedures, orders and to respond to discovery would so severely limit what testimony or evidence it could put on as to render it nearly impossible for Applicant to sustain its burden of proof.
16. Therefore, the ALJ finds that due to Applicant’s ongoing failure to carry its Application forward, it is appropriate to dismiss this Application without prejudice.  The Applicant is free to file an application at a future date.

17. Pursuant to § 40-6-109(2), C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. It is Ordered That:

1. The Motion to Dismiss Application filed by Gregg Rounds and Thomas Casey, doing business as Estes Valley Transport, Stanley Brothers Taxi Company, Estes Park Express, Ltd and Sirak Tewoldemedhin is granted consistent with the discussion above.
2. The Application of Tundra Tours, LLC for an application for authority to operate as a common carrier to provide call-and-demand sightseeing service between Estes Park, Colorado and Rocky Mountain National Park is dismissed without prejudice.
3. The Docket is now closed.
4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge
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