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I. statement
1. This matter comes before the Hearing Commissioner for consideration of the Motion to amend Decision No. R10-0924-I and request for expedited hearing regarding the same (Motion) filed on September 1, 2010 by Communication Workers of America, AFL-CIO, CLC (CWA).  CenturyLink, Inc. (CenturyLink or Company) filed a response to the Motion on September 8, 2010.  The CWA filed a Motion for leave to file supplemental citation of legal authority in support of the Motion on September 24, 2010.  On September 27, 2010, CenturyLink filed a response to that pleading.  Being fully advised in the matter and consistent with the discussion below, the Hearing Commissioner grants the Motion, in part.
A.
Background

2. In Decision No. R10-0924-I, the Hearing Commissioner ruled on two Motions for protective order filed by CenturyLink and related pleadings.  In its reply to the CWA, CenturyLink contended that, if the Commission grants disclosure of highly confidential or ordinarily confidential materials to the CWA, such disclosure should be limited to Mr. Nicholas Enoch (a Colorado attorney), provided he signs the non-disclosure agreements (NDAs). The Company opposed any disclosure of any confidential information to Mr. Scott Rubin (an out-of-state attorney) and Mr. Randy Barber (an outside expert).  CenturyLink contended that these two individuals recently violated protective orders issued by the Oregon Public Utility Commission.  CenturyLink expressed a concern that these individuals, who recently have been sanctioned for violations of similar protective orders in a similar docket, may do so here. 
3. The Hearing Commissioner agreed with the concerns expressed by CenturyLink regarding Mr. Rubin and Mr. Barber.  The Hearing Commissioner found the orders of the Oregon Public Utility Commission and the Washington State Utilities and Transportation Commission to be persuasive.
 In light of the decisions issued by the Oregon and Washington commissions, the Hearing Commissioner found that the disclosure to the CWA of confidential information (either highly confidential or ordinarily confidential) in this proceeding should be limited to Mr. Enoch, provided he signs the appropriate NDAs.  The Hearing Commissioner also stated that he will entertain requests by the CWA to permit access to confidential information to other persons that sign appropriate NDAs.  
B.
Motion and Related Pleadings
4.
In its Motion, the CWA argues that, in the Oregon proceeding, Mr. Rubin and Mr. Barber had a difference in interpretation with the Oregon PUC and disagrees with the findings of fact made by that commission.  The CWA also argues that the Interim Order does not address the fact that Mr. Rubin and Mr. Barber may obtain access to some of the same information in other state proceedings where the merger between Qwest Corporation and CenturyLink is currently pending.  The CWA also requests an expedited hearing on its Motion.
5.
In response, CenturyLink argues that the Motion is an improper attempt to attack the Oregon order collaterally and to re-litigate the facts in the Oregon proceeding that lead to the issuance of that order.  CenturyLink also points out that the CWA does not dispute the findings made by the Washington commission in its Motion.  CenturyLink argues that this Commission has the authority to control proceedings before it and that it is within its discretion to limit access of certain individuals to confidential and highly confidential documents when this is warranted.

6.
In its Motion for leave to file supplemental citation of legal authority, the CWA cites to an order recently issued by the Minnesota Public Utilities Commission.  In that order, an administrative law judge for the Minnesota commission has ruled that Mr. Rubin and Mr. Barber should be permitted to review confidential information in the parallel merger proceeding despite the Washington and Oregon orders.  In its response to that pleading, CenturyLink argues that it does nothing more than repeat the previous arguments made by the CWA.  CenturyLink further argues that the Hearing Commissioner is not bound by the Minnesota order since that order may have relied on different law and/or procedural rules.  

7.
The Hearing Commissioner scheduled a teleconference hearing to address these matters for October 8, 2010 at 9:00 a.m.  Decision No. R10-1072-I.  Having held that hearing, the Hearing Commissioner now rules on the merits of the issues raised in the Motion and related pleadings.  

C.
Discussion

8.
First, the Hearing Commissioner finds the Motion for leave to file supplemental citation of legal authority to be helpful in reaching a reasonable and just decision in this matter.  The Hearing Commissioner therefore will grant that Motion.

9.
The Hearing Commissioner has reviewed the Motion and related pleadings, and the oral arguments presented during the teleconference hearing.  The Hearing Commissioner also had an opportunity to question both Mr. Rubin and Mr. Barber concerning the facts surrounding the Oregon and Washington orders as well as their understanding of the applicable Commission Rules.

10.
The Hearing Commissioner is persuaded that Mr. Barber has relied on erroneous advice of his counsel, Mr. Rubin, in the Oregon proceeding and did not intentionally violate the protective order issued by the Oregon commission.  In addition, Mr. Barber has demonstrated an appropriate understanding of the applicable Commission Rules.  The Hearing Commissioner also finds the CWA will be prejudiced if Mr. Barber, its retained expert, will remain unable to review the highly confidential and confidential information in this case.

11.
Based on the considerations listed above, the Hearing Commissioner will grant the Motion, in part, as applied to Mr. Barber.  Mr. Barber will therefore be permitted to review both confidential and highly confidential information filed in this docket, consistently with the prior orders issued by the Hearing Commissioner.  In general, with respect to highly confidential information, the Hearing Commissioner adopted an approach whereby one outside attorney and one outside expert for intervenors other than Staff of the Commission and the Colorado Office of Consumer Counsel may review highly confidential information upon execution of an appropriate NDA.  One of the exceptions to that general approach, as applicable to the CWA, is Attachment PUC 6-3(b), which is select portions of the Hart-Scott-Rodino filings.  In addition, the Hearing Commissioner will require Mr. Barber to file an affidavit upon conclusion of this proceeding.  That affidavit must state that Mr. Barber has returned all highly confidential information and documents to the Joint Applicants or has made alternative arrangements.  The affidavit must also state that he no longer has this information and documents in his possession.

12.
The Hearing Commissioner further finds that, based on the arguments presented in the pleadings and at the teleconference hearing, there is good cause to reverse Decision No. R10-0924-I with respect to Mr. Rubin.  He will be permitted to execute an appropriate NDA and will be permitted to review confidential documents covered by the NDA. Consistent with the general approach to the highly confidential information adopted in this proceeding, Mr. Enoch, as an outside attorney for the CWA, has already been able to review the highly confidential information with the exception of Attachment PUC 6-3(b).  In practice, this means that only ordinarily confidential documents will be available to Mr. Rubin.  Finally, Mr. Rubin, at the conclusion of this proceeding, must also file an affidavit that he has returned all confidential documents to the Joint Applicants or has made alternative arrangements. The affidavit must also state that he no longer has this information and documents in his possession.

II.
ORDER
A. It Is Ordered That:

1. The Motion to amend Decision No. R10-0924-I and request for expedited hearing regarding the same, filed on September 1, 2010 by the Communication Workers of America, AFL-CIO, CLC (CWA) is granted, in part, consistent with the discussion above.
2. The Motion for leave to file supplemental citation of legal authority filed by the CWA on September 24, 2010 is granted.
3. This Order is effective immediately. 
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� The Oregon order cites to the Washington order.
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