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I. statement

1. Pursuant to Decision No. R10-0878-I, issued on August 12, 2010, Rockstar Limousine Service, LLC (Petitioner) was directed to file and serve its disclosure(s) of witnesses and exhibits it intends to present at the evidentiary hearing in this matter no later than September 8, 2010.  To date, Petitioner has made no such filing.

2. As part of the procedural order in Decision No. R10-0878-I, all parties were advised that a party’s failure to file and serve a disclosure of witnesses and exhibits would result in that party being barred from calling any witness or offering any exhibit, except in rebuttal.

3. On August 25, 2010, Ms. Jessica Mullennix certified that Petitioner is a closely-held entity and intends to proceed in this Docket without counsel.

4. On September 16, 2010, counsel for Intervenor Tazco Inc., doing business as Sunshine Taxi (Tazco) filed a Motion to Deny or Dismiss the Petition (Motion) together with two alternate Motions in Limine (First in Limine and Second in Limine ).  The basis for the Motion is Petitioner’s description of the time period applicable to the requested waiver is indefinite.
  According to Tazco, this is a violation of Commission Rules that warrants dismissal.  The in Limine Motions are framed alternatively in that if the Motion to Dismiss is denied, Tazco seeks relief on the basis of Petitioner’s failure to comply with Decision No. R10-0878-I.

5. As of October 7, 2010, Petitioner had filed no opposition or other written response to the Tazco Motion.

6. This matter is currently set for hearing on October 27, 2010.

II. Discussion and Conclusions

A. Motion to Dismiss Petition

7. On the face page of the Petition, the time period for the requested waiver is listed as “indefinitely.”

8. Tazco argues that this entry renders the Petition incomplete and defective pursuant to Commission Rule 1003(c)(IV), 4 Code of Colorado Regulations (CCR) 723-1-1003.  That Rule requires a waiver request to include “a statement regarding the duration of the requested waiver or variance, explaining the specific date or event which will terminate it.”

9. Examination of the waiver form furnished by the Commission and submitted by Petitioner, however, reveals that immediately below this element of the request, the Petitioner was prompted to enter a “specific time period, or indefinitely.”  See Petition at page 1.

10. It would be anomalous, to say the least, to disallow a waiver petition where the requesting party accessed a form created by the Commission and followed the instructions printed on that form in reliance on the Commission’s ability to interpret its own Rules.  To the extent the instructions are at variance with the Rule cited above, that matter should be examined administratively.  But it cannot in fairness justify the dismissal of the Petition in this Docket.

11. Nor does Decision No. C10-0712, referenced as Exhibit No. 4 to the Motion, mandate dismissal in this instance.  It is well-established that Commission decisions do not have the force of precedent under the doctrine of stare decisis.  Additionally, the facts of Docket No. 10V-169EC are distinguishable.  There, the requesting party did not include any statement regarding the duration of the requested waiver.  Such an omission left the Commission and potential intervenors with no idea of the scope of the proposed waiver.  Here, although Tazco may and very likely does disagree with the granting of an indefinite waiver, Petitioner’s intention is clearly stated in that regard.

12. For the foregoing reasons, the Motion to Dismiss the Petition will be denied.

B. First and Second Motions in Limine

13. As noted above, Petitioner has not complied with the requirement to file and serve its disclosure of witnesses and exhibits it intends to present at hearing despite having been advised of the potential consequences for failing to do so.

14. Tazco’s First in Limine seeks to bar Petitioner from submitting any oral or documentary evidence in support of its waiver request as an “appropriate sanction” for this lack of compliance.

15. The exchange of witness and exhibit information in advance of the hearing is an important procedural component of due process in that it gives all parties the opportunity to assess the strength of their respective cases and avoids revelation of “surprise” evidence at hearing.  It also promotes judicial efficiency by allowing all parties to prepare their examinations or presentations related to disclosed evidence in advance.

16. Tazco, as part of its initial intervention and appearance, included a preliminary statement of the witnesses and exhibits it may introduce at hearing.  Accordingly, the failure of Petitioner to disclose its proposed evidence also raises concerns of fairness.  If only one party is required to disclose in advance its witnesses and exhibits, the other parties gain a benefit that may lead to prejudice by the lack of reciprocity.

17. To avoid any unfair prejudice, Decision No. R10-0878-I provided clear directives related to the disclosure of potential evidence by Petitioner and the intervenors. 

18. Petitioner, as the proponent of a Commission order approving the waiver request, will have the burden of proof at the hearing pursuant to 4 CCR 723-1-1500.

19. A review of the Petition and the materials attached thereto reveals that Ms. Mullennix has executed all documents Petitioner has filed in this docket.  In multiple filings she has identified herself as the entity’s principal. The Petition is supplemented by two black-and-white photos of the vehicle for which the age waiver is requested as well as a Commission Vehicle Compliance Report dated April 21, 2010, regarding the subject vehicle.

20. A reasonable inference may be drawn that Petitioner intends to rely on testimony of Ms. Mullennix in support of its waiver request.  The same is true for the three documents attached to the Petition form.  Likewise, Tazco should reasonably anticipate the introduction of this evidence at hearing.  The Administratively Law Judge (ALJ) concludes that the intervenor parties will not be prejudiced by the presentation of testimony of Ms. Mullennix and the presentation of the previously disclosed attachments as potential exhibits at hearing.  A complete bar on all of Petitioner’s evidence would be too harsh a sanction given these findings.

21. However, because Petitioner has not complied with the disclosure requirements in Decision No. R10-0878-I, and has provided no justification for its failure in response to Tazco’s Motion, Petitioner will be barred from presenting any other witnesses or documentary exhibits, except in rebuttal, at the time of hearing.  To this extent, and subject to the conclusion reached in Paragraph No. 20, above, Tazco’s First in Limine will be granted.

22. Because Petitioner bears the burden of proof at hearing, if Petitioner determines that it cannot prevail because of the limitations on evidence imposed pursuant to Paragraph No. 21, above, Petitioner may seek to withdraw and re-file its waiver request.  If approved, Petitioner would then have the opportunity in a subsequent docket to comply with the Commission’s procedural requirements and thereby have greater control over the evidence it may attempt to introduce in support of the waiver.

23. Tazco’s Second in Limine seeks additional time for Tazco to submit its witness and exhibit disclosures in the event the Motion to Dismiss is denied.

24. The ALJ finds good cause to grant the Second in Limine.  By Decision No. R10-0878-I Tazco was granted the opportunity to amend its preliminary disclosure after the Petitioner made its disclosure.  The rulings above essentially confirm that a hearing in this Docket will be convened and that Petitioner will be permitted to call Ms. Mullennix and offer the three documents attached to the initial filing.  In fairness to Tazco, it should now be provided the same right to respond to Petitioner’s proposed evidence as was contemplated in the procedural order.

25. Accordingly, the ALJ will grant Tazco’s Second in Limine and specify October 18, 2010, as the deadline by which Tazco may, at its option, file and serve supplemental disclosures of witnesses and exhibits.

III. ORDER

A. It Is Ordered That:

1. The Motion to Dismiss the Petition is denied.

2. Tazco Inc., doing business as Sunshine Taxis First Alternative Motion in Limine is granted in part, as follows:  Petitioner Rockstar Limousine Service, LLC will be barred from offering any evidence at hearing, except in rebuttal, other than the oral testimony of Jessica Mullennix, the two photographs, and the one-page Vehicle Compliance Report attached to the original waiver request form filed on June 7, 2010.

3. Tazco’s Second Alternative Motion in Limine is granted as follows:  Tazco will have until October 18, 2010, to file and serve, at its option, a supplemental disclosure of witnesses and exhibits it intends to present at trial.

4. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  The Motion also challenges whether the subject vehicle is suitable as a luxury limousine.  This issue raises questions of fact not capable of resolution by a motion to dismiss.
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