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I. statement  

1. Pursuant to Decision No. R10-1014-I, issued on September 15, 2010, the undersigned Administrative Law Judge (ALJ) granted the Motion to Dismiss Complaint filed and served by Respondent Regional Transportation District (RTD) on July 27, 2010, as to that portion of the Complaint that was denominated as “Claim 2.”  

2. On September 17, 2010, Complainant BNSF Railway Company (BNSF) filed and served a document captioned Exceptions to Interim Order requesting that the Commission reverse that portion of Decision No. R10-1014-I that granted RTD’s Motion as to Claim 2.

3. To date, no opposition or other document in response to BNSF’s Exceptions has been filed in this Docket.

II. Discussion and Conclusions

4. The Commission’s Rules of Practice and Procedure permit the filing of exceptions to a recommended decision issued by a hearing commissioner or an ALJ prior to the time it becomes the decision of the Commission.  4 Code of Colorado Regulations (CCR) 723-1-1505(a). 

5. Decision No. R10-1014-I is an interim order.  It was not issued as a recommended decision because it did not entirely dispose of a party or a docket.

6. Pursuant to Rule 1502, interim orders are not subject to exceptions or RRR
 unless exceptions are certified by the presiding officer.  4 CCR 723-1-1502(a) and (b).  No party requested that the ALJ certify the interim order for immediate appeal.

7. Accordingly, although BNSF filed a document entitled “Exceptions” on September 17, 2010, it is not appropriate to treat the filing as such.  Rather, in the interest of reading BNSF’s filing as broadly as possible and giving consideration to the arguments expressed therein, the ALJ will treat the filing as a motion to reconsider the ruling in Decision No. R10-1014-I.

8. While there is no provision in the Commission’s Rules of Practice and Procedure or in the Colorado Rules of Civil Procedure for an interlocutory motion for reconsideration, courts have nonetheless permitted a modification of the law of the case “when substantially different, new evidence has been introduced, subsequent contradictory controlling authority exists, or the original order is clearly erroneous.”  Major v. Benton, 647 F.2d 110, 112 (10th Cir. 1981).

9. Here, BNSF expressly ruled out any factual challenge in Paragraph No. 1 of its filing.  Nor has BNSF cited any new contradictory controlling authority as the basis of its argument.  Rather, relying on the same authority cited in its Response to RTD’s Motion to Dismiss Complaint
 and its Notice of Supplemental Authority to its Response,
 BNSF urges a different interpretation of the meaning of the Commission’s Decision No. C09-1231.  This represents an effort to demonstrate that the ALJ’s ruling in Decision No. R10-1014-I is clearly erroneous.

10. RTD’s Motion to Dismiss Complaint raised questions of fact regarding the content of RTD’s Corrective Action Plan for the Southwest Corridor and the Commission’s decision approving that plan within the context of the Commission’s subject matter jurisdiction over Claim 2.  Accordingly, before ruling on RTD’s Motion to Dismiss Claim 2, the ALJ convened a hearing where counsel for both parties were alerted to this issue and permitted to present oral argument regarding the merits of the motion in addition to the written briefings already filed.

11. Counsel for both parties were thereby provided a full and fair opportunity to explain the facts and argue the law affecting the Commission’s subject matter jurisdiction over Claim 2.  To the extent that BNSF contends that this issue was treated as a “trivial matter,”
 there is no support for such a claim in the record.

12. The ALJ finds nothing in the BNSF Motion for Reconsideration that demonstrates that the decision to grant the Motion to Dismiss Claim 2 is clearly erroneous.  BNSF disagrees that Commission Decision No. C09-1231 failed to impose a hard deadline on the implementation and testing of a seismic intrusion detection system for the Southwest Corridor, but provides no authority that compels the conclusion it prefers.  Having considered the language of the Complaint, the Corrective Action Plan, and Decision No. C09-1231, as well as the authorities cited and the arguments of the parties presented in four written briefs and at hearing, the ALJ concludes that the Complaint does not allege a violation of a law, Commission Rule, or order with regard to Claim 2.  Therefore, the Motion to Reconsider of BNSF will be denied.

III. ORDER

A. It Is Ordered That:     

1. The Motion to Reconsider Interim Order filed under the caption “Exceptions” by BNSF Railway Company on September 17, 2010, is denied.

2. This Order is effective immediately.  

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  Rehearing, Reargument, or Reconsideration may be requested with regard to a Commission decision or a recommended decision that becomes a Commission decision by operation of law.  4 CCR 723-1-1506.


�  Had any party done so, the ALJ would have denied the request because the issue related to the Commission’s subject matter jurisdiction over Claim 2 will be preserved in the event any party wishes to file exceptions in response to a recommended decision at the conclusion of this proceeding.


�  Filed on July 27, 2010.


�  Filed on September 13, 2010.


� See Decisions No. R10-0981, issued September 7, 2010, and No. R10-1003-I, issued September 10, 2010.


� BNSF’s Exceptions to Interim Order at Paragraph No. 7.
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