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I. Statement 
1. This matter comes before the Hearing Commissioner for consideration of the Motion for protective order (Motion) filed on September 2, 2010 by CenturyLink, Inc. (CenturyLink) and Qwest Communications International, Inc. (Joint Applicants).  Being fully advised in the matter and consistent with the discussion below, the Hearing Commissioner grants the Motion, in part, and denies, in part.  

2. In their Motion, the Joint Applicants request extraordinary protection for two categories of highly confidential documents.  First, the Joint Applicants request the Commission grant extraordinary protection to the information and documents included in Attachment PUC 6-2, which are the “disclosure letters” to the merger agreement, and to the information and documents included in Attachment PUC 6-3(a), which are portions of the Hart-Scott-Rodino filings made with the Department of Justice and the Federal Trade Commission.  The Joint Applicants request that access to these documents be limited as follows: to the Commission, its advisors and advisory counsel; Trial Staff and its attorneys; the Director and employees of the Colorado Office of Consumer Counsel (OCC) and its attorneys; and one outside attorney and one outside expert for the intervenors other than Trial Staff and the OCC.  The Joint Applicants state that this category of highly confidential documents includes sensitive information about customers, future products and services, business plans, privileged information about risks and litigations faced by each company, business plans and execution, customer profiles, and marketing strategies.

3. Second, the Joint Applicants request that the Commission grant extraordinary protection to the information and documents included in Attachment PUC 6-3(b), which are select portions of the Hart-Scott-Rodino filings.  The Joint Applicants request that access to these documents be limited to the Commission, its advisors, and advisory counsel; Trial Staff and its attorneys; and the Director and employees of the OCC and its attorneys.  The Joint Applicants represent that this category of highly confidential documents includes commercially-sensitive information, such as the details of forward-looking business plans and strategies, marketing and retention strategies, trending data for current customers, market share information, go-to-market strategies, financial assumptions and projected market rollout of IPTV in various markets, marketing plans, product development, sales strategies, as well as potential acquisitions of or investments in third parties.  The Joint Applicants argue that their competitors or vendors should not be permitted access to these commercially-sensitive documents.

4. The Hearing Commissioner granted the Motion on an interim basis by Decision No. R10-0977-I, mailed on September 3, 2010.  The Hearing Commissioner ordered the Joint Applicants to provide copies of the information and documents subject to the Motion as set forth in the Motion, pending a resolution on the permanent basis.  The Hearing Commissioner, on his own motion, shortened response time to the Motion to September 13, 2010.  
5. Two parties timely filed responses to the Motion: the Communication Workers of America, AFL-CIO, CLC (CWA); and the United States Department of Defense and all other Federal Executive Agencies (DoD/FEA).  
6. Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 requires the party seeking extraordinary protection to bear the burden of proof of establishing the need for extraordinary protection.  That party must also demonstrate that protection under the rules governing ordinary confidentiality would not be sufficient.  Rule 1100(a)(III) also requires the moving party to submit an affidavit containing the names of persons with access to the information and the period of time for which the information must remain undisclosed, if known.  
7. The Hearing Commissioner finds that the Joint Applicants complied with the requirements of Rule 1100(a)(III) and that the information contained in Attachment PUC 6-2 and Attachment PUC 6-3(a), as well as Attachment PUC 6-3(b) merits extraordinary protection.  The Hearing Commissioner must now weigh these confidentiality considerations with the facts and circumstances of this case in order to comply with the procedural due process requirements and determine what access, if any, CWA and DoD/FEA will receive to that information.

A. CWA
8. In its response, the CWA generally argues that it is not a competitor of the Joint Applicants.  It further cites to an order by the Arizona Corporation Commission which denied a motion for protective order filed by the Joint Applicants in a parallel merger docket.  The CWA argues that the Joint Applicants have failed to show that the information for which they request extraordinary protection is highly confidential or that the Commission Rules governing ordinary confidentiality will not provide sufficient protection. The CWA points out that it is a union that represents various employees of the Joint Applicants. The CWA argues that it is not a competitor of the Joint Applicants and thus it should not be restricted in its access to the highly confidential information.
9. The Hearing Commissioner reviewed the arguments that CenturyLink presented previously concerning the CWA and the extent to which it should be granted access to highly confidential information.
  CenturyLink argued that even though the CWA is not a competitor of the Joint Applicants, it may represent not only the employees of the Joint Applicants, but also the employees of other telecommunications companies, who are competitors of the Joint Applicants.  CenturyLink also argued that disclosure of certain highly confidential information to CWA without limits would result in a bargaining disadvantage and risk of economic harm to the Joint Applicants, and confer an advantage on the CWA in its dealings with the Joint Applicants outside the scope and litigation of this docket.  
The Hearing Commissioner agrees with the arguments presented by CenturyLink.  It is true that the CWA is not a direct competitor of the Joint Applicants.  On the other hand, the CWA also may be in a position to use certain highly confidential information to its advantage in its dealings with the Joint Applicants outside this docket. The Hearing Commissioner also notes that the order issued by the Arizona Corporation Commission does not specify the information for which highly confidential treatment was denied.  Finally, while an order issued by another state utility commission may be persuasive, the Commission is not bound by that order.  The 

10. Hearing Commissioner finds that the two-tiered treatment of highly confidential information proposed by the Joint Applicants in the Motion is appropriate as to the CWA and will therefore grant that aspect of the Motion.
B. DoD/FEA 
11. In its response, DoD/FEA argues that its in-house counsel should be granted access to both proposed levels of highly confidential information.  DoD/FEA further argues it is a federal government entity and a customer of the Joint Applicants, not a competitor.  DoD/FEA states that it is represented exclusively by its in-house counsel responsible only for its regulatory litigation matters.  DoD/FEA contends that, because of its governmental status, non-competitive relationship to the Joint Applicants, and its internal compartmentalization, any perceived risks or conflicts and incentives to abuse the protected status of highly confidential information are non-existent.  DoD/FEA argues that its in-house counsel and in-house litigation staff are not unlike the Commission, Staff (advisory and trial), or the OCC. DoD/FEA cites to an order issued by the Washington Utilities and Transportation Commission in support of this argument.
12. On September 20, 2010, the Joint Applicants filed a Motion for Leave to File Reply to DoD/FEA’s Response and a Reply to DoD/FEA’s Response.  As a preliminary matter, the Hearing Commissioner finds that the arguments made by the Joint Applicants in its Reply will be useful in ruling on the merits of the matter.  The Hearing Commissioner therefore grants the Motion for Leave to File Reply to DoD/FEA’s Response and waives response time thereto.
13. In their Reply, the Joint Applicants state they do not oppose DoD/FEA’s in-house counsel and in-house litigation staff obtaining access to Attachment PUC 6-2 and to Attachment PUC 6-3(a), given the uniqueness of its compartmentalized organization.  The Joint Applicants continue to oppose DoD/FEA’s in-house counsel and in-house litigation staff obtaining access to Attachment PUC 6-3(b).  The Joint Applicants argue that there are differences in the treatment of highly confidential information in Colorado and Washington and that DoD/FEA’s reliance on an order issued by the Washington commission is therefore misplaced.  Further, the Joint Applicants argue that DoD/FEA is different from Staff or the OCC, since it is not appointed to carry out the provisions of the public utilities law or to protect the interests of consumers in Commission proceedings.  The Joint Applicants finally state that DoD/FEA is a large customer that purchases telecommunications services, often pursuant to negotiated special contracts, and the fact that it is a federal government agency does not entitle it to unlimited disclosure of highly confidential information.  

14. The Hearing Commissioner finds the two-tiered treatment of highly confidential information proposed by the Joint Applicants in their Motion is excessive as to DoD/FEA and that DoD/FEA’s in-house counsel and litigation staff should be permitted access to Attachment PUC 6-2, Attachment PUC 6-3(a), and Attachment PUC 6-3(b), subject to an appropriate non-disclosure agreement.  The Hearing Commissioner will therefore deny the Motion, in part.  The Hearing Commissioner finds that the unique status of DoD/FEA and its compartmentalized organization will provide sufficient assurances that its in-house counsel will not be able to use the highly confidential information obtained in this proceeding, in negotiating special contracts for telecommunications services or otherwise.
II. order

A. It Is Ordered That:
1. The Motion for Leave to File Reply filed on September 20, 2010 by CenturyLink, Inc. and Qwest Communications International, Inc. (Joint Applicants) is granted and response time thereto is waived.

2. The Motion for protective order filed by the Joint Applicants on September 20, 2010 is granted, in part, and denied, in part, consistent with the discussion above.

3. This Order is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________
                            Hearing Commissioner









� See Reply of CenturyLink, Inc., to CWA’s Response to Motion for Protective Order Affording Extraordinary Protection For Highly Confidential Information and Documents, dated August 17, 2010.  
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