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I. statement

1. On July 19, 2010, Petitioner Freedom Cabs, Inc. (Freedom) filed a Petition for Waiver of Common Carrier Rules – Vehicle (Petition).  Specifically, the Petition seeks a waiver of 4 Code of Colorado Regulations (CCR) 723-6-6254(c) regulating the age of motor vehicles used as taxicabs.  The Petition is comprised of seven separate forms completed by Max Sarr, identified as the Operations Manager of Freedom, and listing 18 vehicles for which a waiver is sought.  Three of the forms listed seven vehicles owned directly by Freedom.  The remaining 4 forms listed 11 vehicles owned by operators employed by Freedom.  In the Petition, Freedom requested a 10-day notice period and waived Commission Rule 1206(a) requiring the Commission to mail notice of the Petition within 15 days of the filing date.  4 CCR 723-1-1206.

2. On August 2, 2010, the Commission approved the request for ten-day notice by minute entry.  On the same date the Commission gave public notice of the Petition, including the shortened intervention period.

3. On August 12, 2010, MKBS, LLC, doing business as Metro Taxi, and/or Taxis Fiesta, and/or South Suburban Taxi (Metro) filed its Intervention and Entry of Appearance by Right or Alternate Motion to Permissively Intervene (Intervention) through counsel.  The Intervention also included a preliminary list of witnesses and exhibits.  Metro asserts as the basis for its Intervention and opposition to the Petition, the fact that Metro owns and operates Certificate of Public Convenience and Necessity (CPCN) PUC No. 1481, by which Metro is authorized to provide common carrier transport to passengers in taxi service between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, on the one hand, and all points within an 85-mile radius of the intersection of 16th and Champa Streets, Denver, Colorado, on the other hand.  Metro asserts that there is extensive overlap between this territory and the area in which Freedom operates the vehicles subject to the requested waiver.  Metro also claims that approval of the Petition would alter the status quo of equal equipment obligations and, by extension, the competitive structure previously determined by the Commission.  Intervention at Paragraph No. 3.

4. By minute entry on August 18, 2010, the Commission referred the Docket to the undersigned Administrative Law Judge (ALJ) for disposition.

On August 31, 2010, counsel for Freedom entered his appearance.  On the same day, Freedom filed its Motion to Restrictively Amend Petition (Motion).  In the Motion, Freedom identifies seven of the vehicles originally listed in the Petition as having been retired from service.
  The Motion proposes to remove these seven vehicles from the scope of the Petition.  

5. The remaining 11 vehicles still subject to the waiver request are also identified.  No opposition or other document has been filed in response to the Motion.

6. On September 1, 2010, Freedom filed its Objection to Intervention and Motion to Strike (Objection).  The gravamen of the Objection is that the Intervention filed by Metro does not establish Metro’s legal standing as an intervenor, either by right or by permission.  Freedom also requests that the Commission, not the ALJ, take up the Objection for the reason that two other ALJs rendered allegedly inconsistent rulings on similar issues.

7. On September 15, 2010, Metro filed its Response to the Objection (Response).  Metro reasserts the bases for its intervenor status and urges that the Commission deny the relief sought in the Objection.

II. Discussion and Conclusions

A. Motion to Restrictively Amend Petition

8. Freedom, as the party commencing this action, may amend its pleading with leave of the Commission pursuant to 4 CCR 723-1-1309.  A primary consideration for the Commission in reviewing a proposed amendment is the absence of prejudice to other parties.  Here, the amendment proposed in the Motion is restrictive in that it reduces the number of vehicles for which a waiver is sought.  This fact correspondingly reduces the potential impact of the requested waiver and therefore poses no threat of prejudice.  Moreover, the only other party to this Docket, Metro, did not object or otherwise respond to the Motion.  For these reasons, the ALJ finds that the Motion is supported by good cause and will be granted.

B. Objection to Intervention and Motion to Strike

1. Request that the ALJ Refer this Matter Back to the Commission

9. As noted above, Freedom requests that the Commission, rather than the ALJ, determine the issues raised in the Objection in order to redress what Freedom interprets as inconsistency between rulings rendered in two previous dockets.
  Objection at Section I.B.  Freedom maintains that the underlying facts in the two proceedings were “all but identical” and that the continuing existence of conflicting views by two different ALJs subjects parties and their counsel to troubling unpredictability.

10. In its Response, Metro argues that the doctrine of stare decisis does not apply to proceedings before the Commission even though consistency between decisions is important.  Metro asserts that the decisions referenced above are distinguishable and therefore do not merit a deviation from procedures in which the ALJ hears and decides the issues.

11. The ALJ agrees that referral of this issue back to the full Commission is not warranted.  The criteria conferring standing to intervene by right or permission are adequately stated in the Commission’s Rules.  4 CCR 723-1-1401.  In each docket, whether a party meets these criteria—especially in the case of permissive intervention—is necessarily a fact-specific analysis.  And while it is undisputed that consistency among decisions is important and desirable, the ALJ is not convinced that the issue of standing to intervene in every petition for an age-of-vehicle waiver could be resolved by the Commission once-and-for-all.  The ALJ has reviewed the two referenced decisions and finds that there are factual differences that render them susceptible to distinct interpretations and results.

12. Nor is the Commission’s assignment of this docket to the ALJ “tentative” as characterized by Freedom.  Objection at Footnote 3.  Pursuant to § 40-6-101, C.R.S., the Commission may refer matters to an ALJ for disposition.  In that instance, the ALJ has full authority to hear and determine matters so referred and “all the jurisdiction and powers conferred by law upon the commission.”  That is what occurred in this Docket, without any language of condition or limitation in the assignment.  Accordingly, Freedom’s request fails to establish that the ALJ lacks authority to review and properly resolve the issue presented in the Objection.

13. Finally, there is no support for Freedom’s claim that the issue of standing to intervene will be moot after a hearing.  Objection at Footnote 3.  If any party has a valid reason to challenge the findings and/or conclusions of the ALJ, including an issue such as presented by the Objection, that party may avail itself of the Commission’s Rules permitting the filing of exceptions or rehearing, reargument, or reconsideration.  4 CCR 723-1-1505, 1506.  Freedom has not demonstrated that these provisions are inoperable or ineffective in this Docket.

14. For the foregoing reasons, the request of Freedom to have the issues raised in the Objection referred to the full Commission for resolution will be denied.

2. Determination of Metro’s Standing to Intervene

15. As noted above, Metro’s Intervention was filed in response to the original Petition filed on July 19, 2010.  Based on the decision above to grant Freedom’s Motion to restrictively amend the Petition, Metro’s standing will be evaluated in light of the restrictive modifications.

16. Intervention in Commission proceedings is governed by § 40-6-109, C.R.S., and 4 CCR 723-1-1401.  A motion to permissively intervene must state the grounds relied upon for the intervention, including the specific interest that justifies intervention.  The standard for permissive intervention also requires that, “the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket.”  4 CCR 723-1-1401(c).

17. Metro’s Intervention identifies its own authority by number and scope as set forth in Paragraph No. 3 above.  The ALJ has taken administrative notice of CPCN PUC No. 53638, issued to Freedom, and concludes that there is substantial overlap between the geographic territory and type of service authorized for the parties.

18. Commission Rule 6254(c) imposes a limitation on the age of vehicles that a common carrier in taxi service may employ.  No taxicab carrier shall use vehicles older than ten model years as of July 1st of each year.  4 CCR 723-6-6254.  Both Freedom and Metro are subject to this restriction.

19. Of the 11 vehicles for which a waiver is requested, one is owned by Freedom and intended for use as a loaner in the event an operator-owned vehicle is out of service.
  The remaining ten vehicles listed in the amended Petition are operator-owned vehicles.

20. The asserted basis for the waiver request for the Freedom-owned vehicle is financial hardship occasioned by Freedom’s relocation of its office.  This move “required a huge financial investment” causing Freedom to request the waiver as a “great help before we can invest in some newer cars.”  Petition at Page 2.

21. The asserted basis for the waiver request for the ten remaining operator-owned vehicles is also financial hardship described as resulting from changes in the industry, school, and health issues.

22. In its Intervention, Metro stated that approval of the Petition would change the status quo of equal equipment obligations and thereby potentially affect the competitive balance determined by the Commission when it granted the respective authorities.  This, according to Metro, may impair its ability to provide service and forms the basis of its substantial interest in this Docket.  Intervention at Paragraph Nos. 3 and 4.

23. In its Objection, Freedom maintains that the Intervention does not adequately plead the requirements of permissive intervention.  Freedom argues that language in the Intervention regarding an ‘impaired ability to provide service’ or ‘adverse impact’ to Metro does not provide the Commission with a rational basis for determining how the alleged harm would come about.

24. What Freedom does not address in its Objection, however, is the specific statement regarding the “equal equipment obligations” imposed by Rule 6254(c).   Taking the allegations of the Petition as true, acquisition of new vehicles to replace those that are ten years old can represent a financial hardship to a taxi company or its operators.  Absent a waiver, both Freedom and Metro must bear that potential hardship equally.  A reasonable inference follows that to exempt one carrier from the requirement—and by extension, the hardship—may represent a financial detriment to the other carrier with the potential to affect competition.  

25. The ALJ finds that Metro adequately described the potential impact on competition that approval of the Petition may have as the ground for its Intervention.  Metro’s specific pecuniary interest in preserving the competitive balance underlying the Commission’s grant of the two respective authorities is tangible and would not otherwise be adequately represented in this proceeding.  For these reasons, the ALJ will grant Metro’s permissive intervention in this Docket and overrule the Objection filed by Freedom.  Having granted permissive intervention, intervention by right will not be addressed further.

26. The ALJ does not reach this conclusion in contravention of the analysis by ALJ Jennings-Fader in Decision No. R09-1288.  There, the potential intervenor indentified no cognizable pecuniary or tangible interest, nor any impact of the requested waiver on the competitive status quo.  Instead, the movant focused on the issues of safety and comfort of the public implicated by the waiver.  ALJ Jennings-Fader concluded that those interests are typically considered by the Commission whether or not they are asserted by a party.  Id. at Paragraph Nos. 11 and 13.  Despite Freedom’s representations to the contrary, and in light of the discussion above, the ALJ finds that the facts in this Docket and those in Docket No. 09V-647CP are distinct and warrant different results.

III. ORDER

A. It Is Ordered That:     

1. The Motion to Restrictively Amend Petition filed by Freedom Cabs, Inc., is granted.

2. The Objection to Intervention and Motion to Strike filed by Freedom Cabs, Inc., is overruled.

3. The Motion to Permissively Intervene filed by MKBS, LLC, doing business as Metro Taxi, and/or Taxis Fiesta, and/or South Suburban Taxi (Metro) is granted.  Metro is permitted intervenor status and shall take the Docket as it finds it.

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  Of the seven vehicles retired, six were owned by Freedom and one was owned by an operator.


�  Decision No. R09-1288 in Docket No. 09V-647CP, and Decision No. R10-0852-I in Docket No. 10V-446CP.


�  2000 Ford Crown Victoria Sedan, VIN 2FAFP71W7YX156377.
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