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I. statement
1. On September 16, 2010, Dee Hive Tours and Transportation, LLC (Intervenor), filed a Motion in Limine (Motion) through counsel Joseph Folz.

2. As of the date of this order, no documents have been filed in response to the Motion.

3. In its Motion, Intervenor recites some of the history of past litigation in Docket No. 09A-819CP involving Applicant Randy Pacheco’s application for Commission authority to provide transportation as a common carrier of passengers by motor vehicle for hire between Lake County and Gilpin County, Colorado.
  As in its previous motion, filed on June 28, 2010, Intervenor notes that the application in this Docket also seeks common carrier authority between Lake County and Gilpin County.  Intervenor maintains, in the instant Motion, that this Docket and Docket No. 09A-819CP feature an “identity of issues” in this regard.  Analysis and resolution of the issue raised by the Motion will be presented below.

4. Additionally, in Decision No. R10-0999-I issued on September 10, 2010, the undersigned Administrative Law Judge (ALJ) requested input from the parties regarding their availability for hearing on November 9 or 10, 2010.  Mr. Pacheco contacted the ALJ and left a voice-mail message indicating that either day was acceptable.  Neither Intervenor nor its counsel contacted the ALJ regarding the proposed hearing date(s).  The hearing will be set for November 9, 2010, at 505 Harrison Street, Leadville, Colorado.

II. Discussion and Conclusions

5. As the proponent of a Commission order, Intervenor bears the burden of proving that it is entitled to the relief sought in the Motion.

6. This Motion seeks relief on a similar theory to that set forth in the previous motion filed in June.  Intervenor asserts that the Applicant “is prevented by the doctrine of collateral estoppel” from presenting any evidence at the hearing in this Docket that could have been presented at the hearing in Docket No. 09A-819CP in May of this year.

7. In Decision No. R10-0928-I, the ALJ rejected this reasoning on the basis that a difference in time between the subject matter of the previous application and the application in this Docket means that there is no “identity of issue” as to the public need for the authority sought here.  The ALJ explained that, “the Commission receives and considers evidence of the existence of public need for a proposed service each time an application for authority is submitted.”  Id at Paragraph No. 13.  Intervenor does not address this point in the instant Motion.  Nor does Intervenor cite any legal authority in support of its argument.

8. Because the instant Motion seeks similar relief on essentially the same theory presented in its June, 2010 motion, it is unnecessary to reproduce the analysis set forth in Decision No. R10-0928-I.  Applicant is entitled to put on evidence in support of its current application in an attempt to establish the essential element of public need for the proposed service.  A finding in Docket No. 09A-819CP that the Applicant did not present sufficient evidence to establish public need for additional common carrier authority between Lake County and Gilpin County in May of 2010 does not foreclose Applicant’s effort to establish that element in this proceeding.

9. Because Intervenor has presented no legal authority compelling the result it seeks and failed to distinguish or even discuss the lack of “identity of issue” found in Decision No. R10-0928-I, Intervenor has failed to sustain its burden of proof.  Accordingly, the Motion will be denied.

III. Order

A. It Is Ordered That:
1. The Motion in Limine of Intervenor Dee Hive Tours & Transportation, LLC is denied.

2. An evidentiary hearing in this Docket is scheduled as follows:
DATE:

November 9, 2010
TIME:

9:00 a.m.
PLACE:
505 Harrison Street, Second Floor



Leadville, Colorado
3. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge










�  The applications consolidated under Docket No. 09A-819CP sought authority in a broader geographic area, but only the portion related to Gilpin County is relevant here.
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